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THE CONTINUITY OF THE COMMON LAW. 


ig N the last chapter of Blackstone’s Commentaries, which treats 

“of the rise, progress, and gradual improvement of the laws of 

England,” we find the opinion that the groundwork of our law — 

“that admirable system of maxims and unwritten customs, which 

is now known by the name of the common law, as extending its 

; authority universally over all the realm” — “is doubtless of Saxon 


parentage.”! Blackstone’s reasons for this position may not all 
' be equally acceptable at this day. Some of the institutions in 
which he finds proofs of Saxon antiquity may be both less ancient 
and less English than he supposed. Others, though they have no 
traceable history before we meet them on English ground, may 
have originally been part of a common stock of Germanic or even 
Indo-European custom, and may have acquired their peculiar 
character only during the great work of reconstruction which the 
genius of Edward I. brought to fulfilment more than two centuries 
after the Norman Conquest. On the whole, however, Blackstone’s 
dictum has been confirmed rather than shaken by the course of 
f modern research. If in some points it is less true to the letter a 

than Blackstone imagined, it is more true to the spirit of our law 

than he had the means of knowing. Nobody now believes that 

King Alfred had anything to do with the establishment of trial 

by jury, but, as we shall presently see, our accustomed form of 


1 Bl. Com. iv. 412. 
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trial embodies Germanic principles that are much older. The 
maxims which Blackstone rated so highly will hardly be consid- 
ered to form a system by any lawyer of this generation, and it is to 
be feared that more than one or two of them would turn out, if we 
traced them back to their earliest ascertainable parentage, to be 
fragments of Roman learning distorted in various degrees by 
passing through the hands of canonists. But even the distortion 
and misunderstanding of our borrowed material bears witness to 
the independence of our system. Whether we have borrowed 
that material wisely or not, we have assimilated it and not suffered 
it to dominate us. In some cases where the borrowing was large, 
there has been a struggle; but the struggle has always ended in 
the foreign elements being naturalized. 

When we speak of law we mean, for all practical purposes, those 
rules of conduct which the State deems binding on its citizens, 
not merely as rational and moral beings but as members of that 
State, and accordingly thinks fit to enforce by public authority : 
in other words, the rules which are administered and applied by 
courts of justice. It is easy for the citizen and the publicist, though 
impossible for the practising lawyer, to forget that these rules 
include the forms and methods of doing justice as well as the 
determination of duties and rights in themselves, and that ques- 
tions of form often carry with them no small part of the substance, 
or even the whole. It is still easier to forget that in early stages 
of society the pressing need is not to define rights, but to know 
where to have an available remedy which will lead, or may be fairly 
expected to lead, to some kind of effective judgment. Redress 
for manifest wrong appears to us a matter of course, and we work 
out legal problems in full assurance that the solution, when finally 
arrived at, will be acted upon without difficulty. There were times 
when the problem was whether and by what means right could be 
done at all. Our modern maxim “No right without a remedy” 
assumes the benevolent and irresistible power of the modern law- 
giver. Under early forms of law ‘no remedy no right,” would 
be nearer the truth: a man who could not fit his case exactly to an 
appropriate remedy among a strictly limited number of formulas 
had practically-no right. 

The expansion of remedial justice, the perfection of executive 
method, are no less important in the history of law than the devel- 
opment of positive rules. What is more, the form in which posi- 
tive rules are declared, the directions in which definition is attempted 
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or left alone, and the extent to which it is carried in particular 
branches of the law, depend largely on the procedure by which the 
rules are to be applied. Thus the existence of the body of rules 
which we call the law of evidence, and which have no counterpart 
in any other system, is a direct consequence of the manner in 
which we regard questions of fact as sharply distinguished from 
questions of law. That distinction, in turn, is intimately bound 
up with the history of trial by jury and the transformation of 
the jurymen from certifiers of facts within their own knowledge to 
judges of facts who know only what is brought before them, and are 


bound to take notice only of what is properly alleged and supported © 


by the proper kind of testimony. Those rules of foreign systems 
which answer most nearly to our rules of evidence are in truth 
of a different nature. Their purpose is or has been not so much 
to fix the limits of admissible testimony as to establish a kind of 
mechanical self-acting scale of value for different kinds of proof and 
presumption. To trace the consequences of this endeavor would be 
to enter on the history of inquisitorial procedure, ecclesiastical and 
secular, on the Continent of Europe. English-speaking students 
at any rate would probably not find the results of the comparison 
unfavorable to the common law.! 

The details of our procedure have undergone many changes. 

It is true that the general outlines of a criminal trial might still 
be recognized by a medieval sergeant at law if he could revisit our 
assize courts. But our civil procedure has in England been twice 
reconstructed within living memory, and the learned brother whom 
we suppose revived to the sight of our modern practice would no 
doubt begin by thinking that he had everything to learn over again. 
This would be equally the case, or almost equally, whether he were 
called up from the generation of Hengham, or of Brian or of Mans- 
field. And yet, if he allowed himself to suppose that a revolution 
had taken place in the general model of our judicial business — 
that the methods of the canon lawyers, for example, had finally 
prevailed over those of the medieval common law — he would be 
wrong. The fundamental ideas are still there, and we commonly 
fail to recognize their importance just because they are so familiar 
to us. 

An Englishman, whether lawyer or layman, is apt to take them 


1 Cp. A. Lawrence Lowell, “The Judicial Use of Torture,” HARVARD Law 
REVIEW, xi. 220, 290. 
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for natural and necessary conditions of justice being done at all 
rather than characteristic features of a national system. It is cer- 
tain, however, that they are national, not universal. In fact they 
are unknown, or have found only very partial acceptance, in the 
practice of most civilized tribunals outside the English-speaking 
world. 

Stated as briefly as possible, the conditions which we assume as a 
matter of course rather than explicitly postulate are of this kind. 

I. Justice is before all things public. Whatever is not public in 
judicial proceedings is exceptional, and the exception must rest on 
some distinct and special ground. . 

2. Proceedings in all contentious matters are conducted by the 
parties in their own way, according to the advice of the solicitors 
and counsel chosen by themselves, or, if they please, in person, and 
at their own risk as to validity and regularity. Interference by the 
court, except to pronounce on a dispute whether a pleading or 
other step is in order, is exceptional and must be in some way 
specially authorized. As one of our best modern judges has 
said, ‘‘The court is not to dictate to parties how they should 
frame their case.”+ And this is the ruling principle even in crim- 
inal proceedings and other cases where as we say, the Crown is a 
party. That very phrase bears witness to the power of the idea. 

3. The King’s judges are the sole authorized interpreters of 
the law. No other person or body, least of all any executive officer 
from the King himself downwards, has any such authority. Con- 
sidered judicial interpretation of the law becomes part of the law 
itself, and is of equal force with any other part, though liable to be 
superseded by fresh legislation. 

But in other highly civilized countries we find systems where 
none or hardly any of these features can be traced: “systems which 
dispense almost entirely with oral evidence,” or even oral pro- 
ceedings of any kind, “and under which the judge intervenes at 
every stage, and the witnesses, if any, are the witnesses rather of the 
court than of the parties.”? Publicity may be found under such 
systems, but exists only on sufferance, is often absent from the 
really vital parts of the proceedings, and is easily dispensed with 
for reasons of State even in matters involving what we call the 
liberty of the subject. The authority of judicial decisions again, 


1 Bowen, L. J., in Knowles v. Roberts (1888), 38 Ch. D. 263, 270. 
2 J. Macdonell in Journ. Soc. of Comparative Legislation, i. 247, 248. 
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is differently understood not only in some systems, but under all 
which derive their origin and maxims from the Roman law, except 
where Anglo-Saxon forensic principles have become dominant 
through conquest or political assimilation as in several of our col- 
onies and in the one case of Louisiana in the United States. In 
France and other countries where modern French legislation has 
been followed this divergent view is expressly laid down. The 
judge is bound to interpret and apply the law in each case as it 
occurs, and is positively forbidden to lay down any rule or inter- 
pretation as binding. They may be used in the same way that 
opinions put forward by a private commentator may be used, but 
not otherwise.’ Only the formal utterance of the legislature, or 
of some one authorized for that purpose by the constitution of the 
State or other express legislation, can have the actual force of law. 
The width of the difference between the two methods is shown by 
the fact that English-speaking students almost always have some 
difficulty, when they first come to hear of the Continental method, 
in believing that it is really so. Passages can be found in English 
books of great reputation which more than hint a doubt whether 
tolerably certain knowledge of the law can be attainable in a juris- 
diction where the decisions of the courts are not regularly reported 
and published. 

It is not our business now to discuss the merits of the different 
systems and principles that prevail in English-speaking countries 
on the one hand, and in most foreign countries on the other. We 
are concerned only to call attention to their existence and magni- 
tude. For our present purpose it may be assumed that civilized 
nations, including ourselves, have by this time shaped their insti- 
tutions, on the whole, into something which in each case is at least 
as suitable to their character and habits as anything of a different 
pattern that the wisdom of strangers could devise for them. But 
it should be understood, first, that the institutions we think so 
natural do not always appear natural in other parts of the world 
and under other frames of society which we have no right to deem 
less civilized than our own; next, that we have acquired or pre- 
served them, peculiar as they are, not by some spontaneous genius 
of the Anglo-Saxon race, but through the course of a long and 


1 For practical purposes the view which a higher court is known to be in the habit 
of taking has almost the force of law for a judge of first instance, whatever the theory 
of the law may be: so also the authority of decisions tends to increase wherever they 
are systematically reported, as in France: but these matters are not now before us. 
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complex national history; and last, that they must be studied in 
the light of that history if they are to be rightly understood. 
Justice, then, is public; the business of courts is to hear parties 
and determine between them according to the rules of law, not to 
conduct an inquiry ; that which the court finds as law is and remains 
the law; such are the principles that have remained characteristic 
of our judicial proceedings. These, with their developed conse- 
quences, are now peculiarly Anglo-Saxon. Once they were common 
to all the Germanic peoples, the “ barbarians ” whose customs must 
have seemed not only crude but insignificant, except for the imme- 
diate necessities of practice, to the trained lawyers of medieval 
Italian schools. Every kind of method has been employed to keep 
the working powers of our laws and judicature on a level with the 
needs of society. Acts of royal power, daring fictions, the patient 
and subtle contrivance of practitioners, legislation on all scales and 
intricate in all degrees, have had their share. For centuries the 
rival and essentially different systems of the canon law was ad- 
ministered in the Courts of the Church by judges and advocates 
whose ambition and energy were not less at any time than those 
of the common lawyers, and whose technical equipment was more 
complete. The King’s courts themselves, as late as the thir- 
teenth century, were in the hands of clerks in orders, men who 
were canonists or civilians by breeding. Canonical procedure was 
the very pattern of the new and powerful instruments of justice 
which two centuries later were brought into play by the Court of 
Chancery. Through all this, nevertheless, the old Germanic frame- 
work remained unbroken. Overloaded as it was with refinements, 
eccentricities, and exceptions, the exceptions never became the rule. 
Many foreign inventions were assimilated, but the native element 
subdued their spirit to itself. Clerical judges were no less stead- 
fast than lay barons and suitors in their allegiance to the custom 
of the realm. The jury, which had its beginning as an engine of 
royal authority to override ancient formalism, became a bulwark of 
popular rights, and so much did it seem not only English but Eng- 
lish born that pious legend ascribed its establishment to Alfred, the 
first and greatest of English heroes. The Chancellors and their 
officers triumphed indeed; they pursued forms of wrong which the 
common law could not pursue, convicted the wrongdoers out of 
their own mouth, and compelled them to redress and restitution far 
more thoroughgoing than the process of the common law could 
ever compass. But in the moment of its triumph the Chancery 
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had already ceased to be a foreign power. The Chancellor might 


speak with a Roman accent, but he had to speak with an English 
tongue. His equity was no longera method of justice outside the 
law; it wasa new kind of law with different and more searching 
machinery, but still working on English lines. The element of 
arbitrary discretion dwindled and the element of rule and precedent 
waxed. Suitors, or rather their lawyers, had a new game to learn, 
but they had to watch their play and mark their points as carefully 
as in the old one. 

Persistent attempts again were made in the Tudor and. Stuart 
reigns to set up new courts proceeding by Continental rather than 
English methods. For some time they seemed likely to succeed, 
and if the undertaking had been carried on with more discretion 
the success might well have been permanent. The Star Chamber 
flourished through several generations, and was a terror to some 
evil-doers whom the ordinary courts could not effectually reach. 
But it was also worked in such fashion and to such ends that it 
became an oppression to honest men, and, having become a symbol 
of everything most odious in Charles I.’s claims to absolute power, 
it was involved in the fall of Charles I. and his cause. Under the 
Restoration, so far from any serious attempts at reaction being 
made in the department of justice and legislation, half-finished 
reforms that had been planned under the Commonwealth were 
quietly carried out. When the Revolution of 1688 finally showed 
how superficial the political reaction had been, the triumph of Eng- 
lish liberties was more than ever felt to be the triumph of English 
law. Professed zeal for the reform of law, far from being re- 
garded as a sign of liberal opinions, was at that time more likely 
to bring the reformer into suspicion of a desire to corrupt the 
common law to tyrannical principles. This kind of suspicion was 
by no means extinct even in the latter part of the eighteenth cen- 
tury, and it was only in Lord Eldon’s time that the union of con- 
servatism in politics and in law was accomplished, while the 
popular cause became the cause of deliberate and avowed inno- 
vation, proceeding by way of appeal not to experience as embodied 
in the ancient custom of the realm, but to the general welfare as 
deduced by direct reasoning on principles of utility. 

The utilitarian movement of the Reform Bill period and its con- 
sequences have tended to obscure for us the importance of another 
element which has had much to do with the character and stability 
of English legal institutions. I mean the conception of law as a 
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body of custom and observance not immutable indeed, but so con- 
tinuous that legislative acts are only incidents in its life, and its 
being does not depend on legislation or upon the express will of 
any defined authority. This conception may be open to dispute, 
and in fact has been strenuously disputed, on philosophical grounds: 
as a matter of historical fact, however, it is undoubtedly the con- 
ception which prevailed among English lawyers and publicists from 
the beginning of any systematic treatment of English law till about 
the middle of the nineteenth century; in other words, for nearly 
seven hundred years. It derived its strength and significance from 
the all-important fact that the “ custom of the realm” was the cus- 
tom not of this or that province, or of a subordinate principality, 
but of the Kingdom. Custom coextensive with the King’s regular 
authority, and certified by the King’s own judges, was a differ- 
ent matter from the merely local customs of a town or a privi- 
leged jurisdiction, The King of France might well seem to be on 
a higher level of authority than the Custom of Paris or of Orleans. 
No such superiority was obvious, or was admitted, in the case of 
the King of England. Our medieval writers represent him as the 
patron, protector, and spokesman of the law, not as its master. 
They will yield the palm of elegant form and scientific method to 
the written laws of Rome, now the theme of ingenious Italian 
glossators whose comments are themselves acquiring authority: 
but they will in the same breath maintain that our unwritten cus- 
toms, though they may seem but a disorderly crowd, are as truly a 
body of law as the sentences of the Code and the Digest. One 
may quote the Roman books for want of any other authority: one 
may transcribe, as Bracton did, whole pages of a famous glossator ; 
but Englishmen are to be bound by what the King and his coun- 
sellors declare, not by the precepts of any Roman book. For the 
custom of the realm is a living custom, and it grows by the judg- 
ments of the King’s judges, which, however learned and artificial 
they may have to be in cases of difficulty, spring from its own 
soil. 

English politics and the development of our constitution have 
been more influenced than would appear at first sight by the settled 
habit of regarding the law of the land as essentially founded on 
custom, and only determined in particulars, and as it were acci- 
dentally, by legislation. Down to quite recent times each of the 
opposing parties, whatever the question at issue might be, was 
anxious to show, if possible, that it already had the law on its side 
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rather than to produce legislation in favor of its opinions. This 
has perhaps not been the least of the forces that have made for the 
continuity of our institutions; its operation has not been an un- 
mixed good, but few unprejudiced students of our history will doubt 
that the good has been far greater than the harm. From the 
merely legal point of view this frame of mind is at least so far 
commendable that it gives some security against ambitious im- 
provements of the law which are found, on subsequent judicial con- 
sideration, to have really added nothing and amended very little. 
Within the last two generations, that is to say, since the reform- 
ing movement best known to general history in the Parliamentary 
Reform of 1832, but fruitful in several other directions, there has 
been a reaction against the traditional view. This is partly because, 
as Maine pointed out, the functions of express legislation have be- 
come far more conspicuous and important. Also the legal habit of 
mind was not fitted to solve great political problems. The lawyer, 
so long as he does not transcend the province of his own science, 
works within a given political system and assumes its stability. 
He must know the forms and authentic marks of the legislation to 
which the courts are bound to give effect, but much of the legisla- 
tion he has to do with is of a minor administrative kind. Rating 
and sewers are more familiar to the modern practitioner in the 
Queen’s Bench Division than the Bill of Rights; and his ardor 
as a citizen in advocating legal or other reforms will hardly be 
enhanced by the reflection forced on him as a lawyer that every 
piece of reform, so far as it can affect him and his colleagues, will 
probably mean the learning of new points of practice. The 
modern theory of Sovereignty, as understood by English writers, 
which puts the command of the lawgiver in the first place, or even 
admits no other origin of law, is really not a doctrine of lawyers, 
but a protest of publicists against the legal tradition. Hobbes in 
the middle of the seventeenth century, Bentham and his disciples 
at the close of the eighteenth and the early part of the nineteenth, 
objected, for very different reasons, to the prevalent constitutional 
theories of the time. Hobbes sought to attribute absolute power 
to the King as he was. The successors who developed Hobbes’s 
fundamental positions in detail, adding little to them because 
Hobbes’s dialectical genius had really left little to add,’ attributed 
the same power to Parliament as they hoped to make it, with the 


1 Maine, Early History of Institutions, 354. 
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further hope that a reformed Parliament, conscious of that power, 
animated by benevolence, and enlightened by modern science, 
would devote its labors to the promotion of the greatest happiness 
for the greatest number. They started with this strong point in 
their favor, that as a matter of fact, our Imperial Parliament an- 
swers more nearly to the description of sovereign power according 
to the school of Hobbes, Bentham, and Austin, than any other 
legislative assembly in the world. Such were the expectations of 
the philosophical Radicals in the Reform Bill time: the margin of 
error and accident between what was expected and what was real- 
ized was certainly no greater than is commonly observed in under- 
takings of that magnitude, and the theory of Sovereignty was 
perhaps as useful in the day of Bentham and Grote as the theory 
of the Social Contract had been in the day of Locke. Both were 
at least inadequate as speculative doctrines, but each of them em- 
bodied points of practical wisdom and of relative doctrinal validity 
which were in need of an intellectual habitation and a name. 

For the rest, the uncontrolled legal supremacy of Parliament, 
long recognized in practice by the courts, appeared to receive a 
satisfying philosophical confirmation from a theory which, in all 
probability, had been suggested by that remarkable and almost 
singular feature of our constitution. We must not forget that the 
omnipotence of Parliament, as it is often called, was quite as firmly 
asserted by Blackstone as by his reforming critics. 

It would be difficult to say how far the traditional view of law as 
“custom of the realm” is connected with that specially character- 
istic rule of English-speaking commonwealths, that “every man, 
whatever be his rank or condition, is subject to the ordinary law of 
the realm and amenable to the jurisdiction of the ordinary tribu- 
nals.” The proximate reason of this would seem to have been 
that the King’s ordinary judges happily became at an early period 
of our legal history a compact and powerful body who would brook 
neither executive encroachments on their jurisdiction nor exemp- 
tions of official persons from it. But their work, we may well 
believe, was made both easier and more effective by the feeling that 
the law they administered was not local, personal, or arbitrary, but 
universal. We speak of the King’s peace, the King’s judges and 
the King’s writ, but I do not think Englishmen ever commonly 
talked of the King’s law. No doubt our Kings down to Charles I. 


1 Dicey, Law of the Constitution, 4th ed. p. 183. 
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claimed an extraordinary jurisdiction to supplement, though not to 
contradict, the ordinary methods of justice. Out of this power the 
Court of Chancery grew, and lived: a fact which is not to be for- 
gotten because out of the same power the Court of Star Chamber 
grew, and perished. It can only be matter of speculation whether, 
if the Stuarts had been more prudent, further developments of 
this kind would have taken place, and whether they might have 
been less or more satisfactory than the various improvements in 
our judicial system which have been affected by express legisla- 
tion. As it was, the common law and its methods prevailed. 
The multifarious forms in which executive regulation and discre- 
tion are now exercised in the administration of our affairs of state 
have to be justified, not by the mere authority of the Crown, but 
under powers expressly conferred by the enactments of the Crown 
in Parliament; the interpretation of those powers is in the hands 
of the judges; and the supremacy of the ordinary law is kept in 
constant sight and activity by the interested vigilance of those 
who, with or without success, invoke the assistance of the court 
either as public authorities, claiming to enforce their rights, or as 
individuals disputing their alleged liabilities. Legislation has 
grown upon us, but with it and even because of it the reign of 
judicial law has grown too. 

The truth of this remark, I conceive, must be still more obvious 
in the United States, where the powers of the Federal Government 
exist only by virtue of a written constitution, and the powers of 
State Governments and legislatures are controlled partly by their 
own constitutions and partly by the Constitution of the United 
States, while the power of interpreting those fundamental instru- 
ments is left, in accordance with our common tradition, to the 
ordinary courts of justice. 

In the ancient courts of the hundred and county, the assembled 
freemen “ made” their judgments, as the form ran. The modern 
judgments of the common law are made by delegation, the learned 
persons who render them being appointed in ways which establish 
a more or less direct connection with the citizens of the common- 
wealth as a whole. But we make them still. 

Frederick Pollock. 
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LIABILITY OF LANDOWNERS TO CHILDREN 
ENTERING WITHOUT PERMISSION. 


II. 


PON weighing all the considerations which have been urged 
up to this point in the discussion, it will probably be admitted 
by many lawyers that the landowner ought not to be made an insurer 
of the lives and limbs of childish intruders. But it may be said that 
such a stringent responsibility is not claimed, and that the better 
authorities in favor of the child would subject the landowner only to 
a limited liability, in substance as follows: He is under a duty to 
take care, not whenever he makes any change whatever in the natu- 
ral condition of the land, but only when he makes changes which 
offer special attractions to children and are likely seriously to en- 
danger children yielding to the attractions ; and his duty even then 
is, not an absolute obligation to prevent the possibility of harm 
to children, but only a duty to take reasonable care under the cir- 
cumstances to prevent harm.? 

To this claim of a modified or limited liability there are two 
answers. 

First: The weight of reason inclines to the conclusion that 
a landowner is under no greater liability (so far as concerns the 
condition of his premises) to childish intruders “attracted” by his 
methods of beneficial use, than to adult intruders; 2. ¢., he is 
under no liability to either class. Upon this view, he is under no 
duty to have his premises in safe condition for the unpermitted 
entry of children, nor to take any affirmative measures to keep 
children out or to protect them after entry. If he is under no 


1 Continued from page 373. 

2 For a carefully guarded statement of the liability, see the opinion in Keffe v. Mil- 
waukee & St. P. R. Co., 1875, 21 Minn. 207, which the present writer regards as the 
ablest opinion on the side of the child. The Minnesota court has done its best in sub- 
sequent cases to apply and enforce the limitations laid down in the above initial deci- 
sion. See Kolsti v. R. R., 1884, 32 Minn. 133; Haesley v. R. R., 1891, 46 Minn. 233; 
Twist v. Winona, etc. R. Co., 1888, 39 Minn. 164; also Emerson v. Peteler, 1886, 35 
Minn. 481. 


Some of the judicial utterances in other jurisdictions have not been so cautiously 
guarded. 
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obligation to do any of these things, he is, of course, under no 
obligation to use any care todo them. It would bea solecism to 
speak of obligation to use care in the performance of a non- 
existent duty. 

Second: These plausible attempts at limitation, if adopted, would 
be practically ineffective. Obviously, they would not prevent the 
landowner from being subjected to the expense and worry of litiga- 
tion. And, what is still more important, they would not, in the great 
majority of cases, prevent the landowner from being practically 
subjected to an absolute liability, substantially equivalent to that 
of an insurer. The questions of attractiveness and care would gen- 
erally have to be determined by a jury, and the verdict of that 
tribunal would seldom be against the child. 

The reply of Lord Penzance to an attempt to impose a qualified 
liability in another branch of the law deserves attention here. An 
action was brought against a witness who had testified before a 
military court of inquiry. The plaintiff alleged that the witness 
knew his testimony to be false and gave it from a malicious motive. 
The House of Lords held that no action would lie, the statement 
of the witness being absolutely privileged.1_ Lord Penzance said :? 
“It is said that a statement of fact of a libellous nature which is 
palpably untrue — known to be untrue by him who made it, and dic- 
tated by malice — ought to be the subject of a civil remedy, though 
made in the course of a purely military inquiry. This mode of 
stating the question assumes the untruth and assumes the malice. 
If by any process of demonstration, free from the defects of human 
judgment, the untruth and malice could be set above and beyond 
all question or doubt, there might be ground for contending that 
the law of the land should give damages to the injured man. But 
this is not the state of things under which the question of law has 
to be determined. Whether the statements were, in fact, untrue, 
and whether they were dictated by malice, are, and always will be, 
open questions, upon which opinions may differ, and which can 
only be resolved by the exercise of human judgment. And the 
real question is, whether it is proper on grounds of public policy 
to remit such questions to the judgment of ajury. The reasons 
against doing so are simple and obvious. A witness may be utterly 
free from malice, and may yet in the eyes of a jury be open to that 


1 Dawkins v. Lord Rokeby, 1875, L. R. 7 H. L. 744. 
2L.R.7 H. L. pp. 755, 756. 
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imputation; or, again, the witness may be cleared by the jury of 
that imputation, and may yet have to encounter the expenses and 
distress of a harrowing litigation. With such possibilities hanging 
over his head, a witness cannot be expected to speak with that 
free and open mind which the administration of justice demands.” 

It is the policy of the law not to expose certain classes of per- 
sons, or their acts and conduct in certain situations, to the harrow- 
ing uncertainty and vexation of litigation. In a certain sense it is 
true, as was said by Mr. Justice Holmes,! that the use of one’s 
own land is conduct “of the most highly privileged kind.” We 
have seen? that there are various cases of user causing damage 
beyond the borders of the land where the majority of courts re- 
fuse the sufferer permission to litigate even the question of the 
owner’s motives. Are there not at least equal reasons for refusing 
permission to litigate the questions of attractiveness and preven- 
tion in the class of cases now under consideration ? 

It is true that a judge may sometimes rule that there is no evi- 
dence upon which the case can go toa jury. But if the qualified 
liability contended for is once admitted and is consistently applied, 
a judge can seldom withhold the plaintiff’s case from the considera- 
tion of the jury. A question of fact, not of law, would generally 
be involved, and there would be a remarkable absence of definite 
tests. 

What object is not attractive to children?®? And how seldom 
can it be said that the attraction is not fraught with danger? 
“The average boy,” said Mr. Justice Mitchell, “can make a play- 
thing out of almost anything, and then so use it as to expose him- 
self to danger.”* Under this test, almost anything is attractive 
and dangerous which a jury may think fit to call so.® 


1 8 HARVARD Law REVIEW, 13. 

2 Ante, pp. 362, 363. 

8“... the question suggests itself, what object or place is not attractive to very 
young persons who are left free to pursue their innate propensity to wander in quest 
of amusement? What object at all unusual is exempt from infantile curiosity? What 
place, conveniently accessible for their congregation, is free from the restless feet of ad- 
venturous truants?” Gaines, C. J., in Missouri, etc. R. Co. v. Edwards, 1896, Texas, 
36 Southwestern Rep. 430, p. 432. See also Hunter, J., in Dublin, etc. Co. v. Jarrard, 
1897, Texas, 40 Southwestern Rep. 531, pp. 534, 535; Paxson, J., in Gillespie v. Mc- 
Gowan, 1882, 100 Pa. State, 144, p. 151; Valentine, J., in Kansas C. R. Co. v. Fitzsim- 
mons, 1879, 22 Kansas, 686, pp. 690, 691. 

4 Twist v. Winona, etc. R. R., 1888, 39 Minn. 164, p. 167. 

5 See Denman, J., in Dobbins v. Missouri, etc. R. Co., 1897, Texas, 41 Southwestern 
Rep. 62, p. 63. 
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What definite age can be named as the time when young chil- 
dren cease to be guided by instinct and become capable of self- 
protection?! How is the court to effectually restrain the tendency 
of the jury to attribute the conduct of a// children to their childish 
instincts? No doubt a nonsuit can occasionally be ordered, or 
a verdict set aside as against evidence. But in the greater num- 
ber of cases it will be found impossible to prevent these ques- 
tions of childish instinct or capacity from going to the jury, and 
almost equally impossible to disregard their verdict. 

What standard of care can be adopted that will not practically 
result in juries holding landowners to the responsibility of insurers? 
If the court simply instruct that the requirement is ‘“ reasonable 
care,” then it is likely that “reasonable,” in the opinion of the 
jury, will connote a superhuman amount of energy and foresight. 
And the effect will not be substantially different if the court give a 
fuller explanation of the term. If it be once conceded that a duty 
rests on the landowner to use care to keep children off his property, 
or to protect them while there from dangers arising from the usual 
condition of the premises, then it would be absurd to require of him 
so small an amount of care as would be unlikely to serve the end 
aimed at. If he is held to be under any duty in this regard, it is not 
likely to be set lower than this; viz., a duty to use such an amount 
of care, to use such precautions, as will render it improbable that 
harm will result to children attempting to enter upon his premises.” 


1 It has been intimated that a child who knows that it is wrong for him to go upon 
railway premises and there play upon a turn-table, may yet recover for damage sustained 
in such play, unless he also knows that such use of the turn-table is dangerous. See 
Horton, C. J., in U. P. R. Co. v. Dunden, 1887, 37 Kansas 1, pp. 7, 8. But if the child 
is a conscious trespasser, though he may not be barred on the specific ground that he 
has been “negligent” (see Simpson, C. J., in Bridger v. A. & S. R. Co., 1885, 25 So. 
Car. 24, pp. 32, 33), yet he cannot avail himself of the claim of “ innocence” usually 
set up in his behalf. See Mitchell, J., in Twist v. Winona, etc. R. Co., 1888, 39 Minn. 
164. So if the child has been warned of danger, or forbidden (by parent or landowner) 
to enter, and is old enough to understand and remember the warning or prohibition, 
it would seem that his failure to appreciate the danger ought not to make the land- 
owner liable. See Newdoll v. Young, 1894, 80 Hun, 364. But in Price v. Atchison 
Water Co., 1897, Kansas, 50 Pacific Rep. 450, the fact that ‘a bright intelligent boy of 
about eleven” had been “frequently warned” by his parents of the danger of going 
to the reservoir, does not seem to have been considered sufficient to exonerate the 
landowner from liability for his drowning in the reservoir. See also Drblin Cotton 
Oil Co. v. Jarrard, Texas, 1897, 42 Southwestern Rep. 959. 

2 “Tf a child go uninvited upon a neighbor’s property, and be drowned in his tank 

- or is injured while playing with his cane mill or corn sheller, and the court 
assume the affirmative of the first question above stated,” ¢.¢., assume that the law 
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But this would, in truth, require in many cases precautionary meas- 
ures which could not be carried out save at an expense, or in a 
manner, practically prohibitive of all beneficial user. “To hold 
that every piece of ground which contains some place or some 
thing that might be dangerous to children must be so fenced that 
children can enter only by what is practically a mode of siege, 
would be to lay an intolerable burden on proprietors.”! Yet will 
any less efficacious method be regarded as affording reasonable 
probability that no child catastrophe will occur? It must be re- 
membered that a jury will not reach this question unless they have 
already found that the premises were attractive and dangerous to 
children. Assuming the attractiveness and the danger, and assum- 
ing that the proprietor is under a duty to use care to guard children 
against this danger, can that duty be performed to the satisfaction 
of a jury, save by making his ground “ practically impregnable” to 
children; in other words, “ child-proof” ?? But would not this, in 
many instances, compel the total cessation of profitable user? Take 
the case of an artificial pond, the creation of which was a practical 
necessity for manufacturing purposes, or to store water for stock 
or irrigation. ‘A pond cannot be rendered inaccessible to boys 
by any ordinary means. Certainly no ordinary fence® around the 
lot upon which a pond is situated would answer the purpose; and, 
therefore, to make it safe, it must either be filled or drained, or, in 
other words, destroyed.” * Furthermore, the counsel for the plain- 
tiff will urge that the very occurrence of the accident is in itself 
decisive evidence that reasonable care was not used to prevent it; 
and this application of the ves ipsa Joguitur doctrine, though an 
over-statement and discountenanced by the judge, is likely to carry 
controlling weight in the deliberations of the jury-room. 

Suppose even that the judge goes still further (much further, 


imposes upon the owner a duty to use care to keep his property in such condition 
that persons going thereon without his invitation would not be injured, “the jury 
would in most cases be warranted in finding that the neighbor had not used reason- 
able care to so guard his tank, etc., or lock his cane mill or corn sheller, as to avoid 
such injury.” Denman, J., in Dobbins v. Missouri, etc. R. Co., 1897, Texas, 41 South- 
western Rep. 62, p. 63. 

1 See Lord Justice Clerk Macdonald in Ross v. Keith, 1888, 16 Scotch Session 
Cases, 4th Series, 86, pp. 89, go. 

2 See 16 Scotch Session Cases, 4th Series, 86, pp. 89, go. 

3 “ No ordinary fence is much of an obstruction to an active boy.” Carpenter, J., 
in Nolan v. N. Y., ete. R. Co., 1885, 53 Conn. 461, p. 473. Compare Doster, C. J., in 
Price v. Atchison Water Co., 1897, Kansas, 50 Pacific Rep. 450, p. 452. 

4 Beatty, C. J., in Peters v. Bowman, 1896-1897, 115 California, 345, p. 355- 
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indeed, it is believed, than judges have generally gone), and tells 


the jury that, in determining what is reasonable care, they should _ 


take into account, not only the desirability of preserving innocent 
children from harm, but also the desirability of making beneficial 
use of land. How much weight will the jury allow to the latter 
consideration when put in competition with the former in a con- 
crete case appealing to their sympathies? How much considera- 
tion will they give to the general impolicy of hampering the use of 
land with troublesome and expensive restrictions when they have 
before them a maimed child, or the mourning relatives of a deceased 
infant? 

Where the existence of a legal duty is once admitted, the danger 
that a jury will be too swift to find a breach of it, does not afford 
a sufficient reason for abrogating the duty. But when the question 
under discussion is, whether a duty should be held to exist, whether 
in a particular class of cases the law ought to impose a duty; and 
when the case is confessedly on the border line, and other strong 
reasons can be given against establishing the duty, then the prob- 
ability that the rule contended for would often be misapplied by 
juries, may well be given great, and even decisive, weight in in- 
fluencing courts against the establishment of the alleged duty. 
Notable instances, where the court frankly admitted itself to be 
influenced by the consideration that practical injustice would 
frequently result from the recognition of an alleged doctrine, are 
to be found in the late decision of the New York Court of Appeals 
in Mitchell v. Rochester R. Co.,! and in the still more recent deci- 
sion of the Massachusetts Supreme Court in Spade v. Lynn & B. 
R. Co.,? where Mr. Justice Allen said: “It would seem, therefore, 
that the real reason for refusing damages sustained from mere 
fright . . . probably rests on the ground that in practice it is 
impossible satisfactorily to administer any other rule. . . . But as 
the law is a practical science, having to do with the affairs of life, 
any rule is unwise if, in its general application, it will not, as a 
usual result, serve the purposes of justice.” * 


All the really important arguments in favor of the child have 
now been considered. But, to make the discussion complete, 


1 1896, 151 N. Y. 107; Martin, J., p. 110. Compare Sir Richard Couch in Victorian 
R’y Com’rs v. Coultas, 1888, L. R. 13 App. Cases, 222, p. 226. 

2 1897, 168 Mass. 285, p. 288. 

3 See also Black, J., in Kalen v. Terre Haute & I. R. Co., 1897, Indiana, 47 North- 


eastern Rep. 694, p. 698. . 
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brief notice should, perhaps, be taken of certain other positions, 
although they do not seem to us entitled to any weight. 

The maxim szc utere tuo ut alienum non ledas has been quoted 
as affording a decisive reason in favor of the child plaintiff; as 
establishing a duty on the landowner and per se justifying a re- 
covery against him. To the argument founded on this maxim 
there is more than one answer. First: the maxim is of no value 
whatever as affording either a rule or a reason for the decision of 
cases. The criticisms upon it by such jurists as Austin, Erle, and 
Selden (quoted at length in g Harvaxp Law REVIEW, pp. 14, 15), 
demonstrate its utter worthlessness in these respects. Those 
criticisms, in brief, are: The maxim cannot be applied until after 
the case is decided, when it is no longer needed; it is not ‘‘ work- 
able” until after we have got a definition of “ ¢wo” and “ alienum,” 
which are generally the very matters in dispute; if “ /edas” means 
“injury,” it is a merely identical proposition ; and if “ /¢das” means 
“damage,” it does not represent the real state of the law, being 
entirely inconsistent with any such conception as damnum absque 
injurid.1 Second: Even if the maxim had any real worth, yet 
such an application would extend it to an entirely different class 
of cases from that to which it has usually been supposed appli- 
cable. ‘ The maxim that a man must use his property so as not to 
incommode his neighbor, only applies to neighbors who do not 
interfere with or enter upon it.”? It refers only to “acts the 
effect of which extends beyond the limits of the property.” ® 

Sometimes it is said that the landowner is liable, because his use 
of his own land in a manner dangerous to intruding children con- 
stitutes a “nuisance.” The introduction of this term solves no 
difficulty, but instead prolongs the controversy. The question, 
whether a nuisance or not, must be open for discussion; and it 
simply presents, in other phraseology, the original inquiry, viz., 
whether the law ought to impose a duty or confer a remedy in such 
cases. ‘‘An actionable nuisance” is defined by Judge Cooley * as 


1 See also Mr. Justice Holmes, 8 HARVARD LAW REVIEW, 3. 

2 Clark, J., in Frost v. Eastern R. R., 1886, 64 N. H. 220, p. 222. 

8 Vanderburgh, J., in Ratte v. Dawson, 1892, 50 Minn. 450, p. 453. See also Gibson, 
C. J., in Knight v. Abert, 1847, 6 Pa. State, p. 472. See also the dictum of Brett, L. J. : 
“The cases have decided that where that maxim is applied to landed property, it is 
subject to a certain modification; it being necessary for the plaintiff to show, not only 
that he has sustained damage, but that the defendant has caused it by going beyond 
what is necessary in order to enable him to have the natural use of his own land.” 
West Cumberland Iron, etc. Co. v. Kenyon, 1879, L. R. 11 Chan. Div. 782, p. 787. 

4 Torts, 2d ed. 670. 
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“anything wrongfully done or permitted which injures or annoys 
another in the enjoyment of his legal rights.” To determine, then, 
whether there is a nuisance, it is necessary to consider whether 
the acts of the landowner are wrongful, and whether any legal 
rights of the child have been infringed, — the very points already 
under discussion. 

It may be suggested that a class of cases of which Lynch »v. 
Nurdin! is a type, should be considered as authorities against the 
landowner. In Lynch v. Nurdin, a man left his horse and cart 
unattended in the street. A child got upon the cart in play and 
was hurt. The owner was held liable. There the alleged “ at- 
tractive ” chattels were left in a public place, where the plaintiff 
and the defendant “had an equal right to be.” But this is very 
different from the case where the owner leaves the chattel on his 
own land, where the child has no right to come. The distinction 
is clearly pointed out by Mr. Justice Peckham in Walsh v. Fitch- 
burg R. R.? 

Two attempts have been made to establish general propositions, 
which, if correct, would apply to adults as well as children, and 
would be broad enough to justify a recovery in the class of cases 
now under consideration. One is the much-discussed formula sug- 
gested by Lord Esher (then Brett, M. R.), in Heaven v, Pender.® 
The other is to be found in Ray on “ Negligence of Imposed 
Duties — Personal,” pp. 32 and 33. The objections to Lord Esher’s 
proposed formula have been sufficiently stated by Mr. Beven ina 
note to the first edition of his work on Negligence ;* and the pro- 
position seems irreconcilable with a line of hitherto unquestioned 
authorities.© Furthermore, it may be remarked that the learned 


1 1841, 1 Q. B. 20. 

2 1895, 145 New York, 301, pp. 311, 312. See also Mr. Justice Collins, in Ponting 
v. Noakes, L. R. (1894), 2 Q. B. 281, pp. 290, 291. 

Reference may be made here to some cases where the owner of property has been 
held not liable to children harmed by coming in contact with it, even though the contact 
occurred in a public place and not upon the owner’s land. See Hughes v. Macfie, 1863, 
2 Hurl. & Colt. 744; and the much-criticised decision in Mangan v. Atterton, 1866, L. 
R. 1 Exch. 239. See also Gay v. Essex Electric Street R. Co. (1893), 159 Mass. 238; 
Bishop v. Union R. Co. (1884), 14 R. I. 314; Emerson z. Peteler (1886), 35 Minn. 481; 
Jefferson v. Birmingham, etc. Co. (1897), Alabama, 22 Southern Rep. 546; Rushenberg 
v. St. Louis, etc. R. Co., 1892, 109 Missouri, 112. 

3 1883, L. R. 11 Q. B. Div. 503, p. 509. 

# Beven on Negligence, 1st ed. 63, note 1. See especially the latter part of the 
note. 

5 See Clerk & Lindsell on Torts, 2d ed. 399, note (e). 
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judge himself has since materially limited the scope of his origi- 
nal formula by declining to apply it to such cases as Le Lievre v. 
Gould.!. Mr. Ray’s broad statement would not, we think, be cor- 
rect, even if confined to cases where both parties are in a place 
where they have an equal right to be, ¢. g., a public highway or 
park. Taken in its literal terms, the proposed rule would seem to 
include inducement by the mere force of personal example. And 
when we pass from events transpiring on the public highway to 
acts done by a man upon his own land in making a use of that 
land which is otherwise reasonable and lawful, there is still less 
support for the general proposition. 

Lastly, we ought to notice the unquestionable fact that some 
judges appear to have been largely influenced by the now exploded 
theories advanced in the report of the old case of Lambert v. 
Bessey,? whereby the law was supposed to regard the damage 
suffered by the plaintiff rather than the question whether the de- 
fendant was in fault. “. . . he that is damaged ought to be recom- 
pensed.” Few modern judges have had the frankness of Lord 
Cranworth,’ and hence these views have seldom been openly stated 
as the basis of decision; but they have, nevertheless, furnished the 
internal vatio decidendi in more than one modern case. It can 
scarcely be necessary, at the present day, to point out the objec- 
tions to this mode of reasoning.! 


Upon full consideration of all the grounds heretofore urged in 
favor of either view, it seems to us that the arguments in favor of 
the child are not equal in weight to the arguments in favor of the 
landowner. Our conclusion, therefore, is that the law ought not 
to impose upon the landowner even a qualified liability, so far as 
the condition of his premises is concerned, to children entering 
without permission, although “attracted” by his method of making 
beneficial use of his premises. 


But though it be conceded that a rule imposing even a qualified 
liability would not work well if applied to all cases, still the ques- 


1 L. R. (1893) 1 Q. B. 491, p. 497. Compare Clerk & Lindsell on Torts, 2d ed. 412. 
See also Brett, L. J., in West Cumberland Iron, etc. Co. v. Kenyon, 1879, L. R. 11 
Chan. Div. 782, p. 787. 

2 31 Car. IL, T. Raymond, 421, pp. 422, 423. 

3 See Rylands v. Fletcher, 1868, L. R. 3 H. L. 330, p. 341. 

* See Doe, J., in Brown v. Collins, 1873, 53 N. H. 442, pp. 445, 446. 
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tion may be raised whether such a rule cannot fairly be applied to 
special classes of cases, carefully limited and distinguished from 
the great mass. Various attempts will undoubtedly be made to 
map out such special classes; but it is believed that none of the 
attempted distinctions will be found tenable. 

It may, for instance, be suggested that the landowner should be 
liable if his user were “non-natural ;” and the well-known opinion 
of Lord Cairns, in Rylands v. Fletcher,! may be cited as an author- 
ity for this view. But to this suggestion there are two answers. 
First: Lord Cairns applied the test in reference to an entirely 


different subject ; viz., the liability of a landowner where the effect - 


of an act done by him on his own land has extended beyond his 
own boundary, and has caused damage to his neighbors who have 
not interfered with, or entered upon, his land. But in the case now 
under discussion the user is confessedly harmless to those who 
keep off the defendant’s land, and the plaintiffs are persons who 
entered upon defendant’s land without his permission. Second: 
The test itself is either hopelessly vague, or totally irreconcilable 
with the progress of civilization, or with anything save a return to 
savage life and primitive conditions. The criticisms of Mr. Justice 
Doe on this test have never been effectually answered.2_ To apply 
this test to determine a man’s liability to intruders upon his soil 
would impose a heavy burden upon agricultural and mechanical 
industry, and would be “ putting enterprise at the mercy of juries.” 

A distinction somewhat like that just commented upon was at- 
tempted by Chief Justice Beatty, in the recent case of Peters v. 
Bowman.’ But his distinction, so far as it is not founded in the 
novelty of the use, would seem to rest largely on degrees of danger ; 
and must finally be applied by the jury rather than the judge. An 
attempt to apply it would, it is believed, be open to most of the 
objections we have heretofore urged. 

Possibly efforts will be made to have the courts rule that certain 
common modes of user shall be deemed extra-hazardous, and that 
in cases falling within this class of extra-hazardous uses the land- 
owner shall be liable even to intruders. This doctrine would apply 
to adult intruders as well as to children; and hence the propriety 
of its adoption is hardly a subject for extended discussion in this 


1 1868, L. R. 3 H. L. 330, p. 339. 

2 Doe, J., in Brown v. Collins, 1873, 53 N. H. 442, p. 448. See also Mr. J. M. Gest, 
in 33 Am. Law Reg. & Rev. N. S. p. 103. 

3 1896-1897, 115 Calif. 345, pp. 356, 357: 
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article, where we are considering whether the landowner should be 
held responsible to children in cases where he would not be liable 
to an adult under similar circumstances.! But it may be suggested 
that the attempt made in Rylands v. Fletcher? to establish a broad 
class of extra-hazardous uses in cases where the user operated to 
cause damage outside the borders of the land, has not been such a 
complete success as to encourage its extension to a different kind 
of damages, viz., the damage done to intruders upon the land where 
the user takes place. The scope of the “ wide and stringent rule” 
in Rylands v. Fletcher has been limited by subsequent English 
decisions. ‘In every case of the kind which has been reported 
since Rylands v. Fletcher, that is, during the last twenty-five years, 
there has been a manifest inclination to discover something in the 
facts which took the case out of the rule. There are some au- 
thorities which are followed and developed in the spirit, which be- 
come the starting-point of new chapters in the law; there are others 
that are followed only in the letter, and become slowly but surely 
choked and crippled by exceptions.”® And in this country the 
rule has been decisively rejected in several States.! 

If a landowner whose premises are adjacent to a public highway 
makes changes on his land endangering the safety of travellers who 
accidentally deviate from the public way, he may be held liable for 
damage sustained in case of such accidental deviation.® But he 
is not liable to an adult traveller who is “ attracted” to the land by 
the owner’s mode of using his premises. It is sought, in the case 
of children, to extend the responsibility of the owner of land ad- 
jacent to a highway by making him liable, not merely to those who 
accidentally deviate from the highway, but also to those who inten- 
tionally enter upon his land, if they are drawn thither by so-called 
“attractions.” It is suggested that “the child obeying its instinct ” 
may be regarded “as in the same position as a person who, without 
negligence, falls off the highway ” into an adjoining pit. This claim, 
it seems to us, is merely a repetition of the contention already 
urged in behalf of children who pass from private premises to the 
defendant’s land. Unless the child can, in that case, successfully 


1 Ante, p. 349. 

2 1868, L. R. 3 H. L. 330. 

8 Pollock’s Law of Fraud in British India, 53, 54. 

* See the acute conjecture of Mr. E. R. Thayer, in 5 HARVARD Law REVIEw, 186, 
note I, as to the probable future of the rule laid down in Rylands vz. Fletcher. 

5 Some cases apply the doctrine only under very narrow limitations, as to the prox- 
imity of the danger to the highway and the extent of the deviation. 
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distinguish his position from that of the adult, he cannot do so 
here.’ In both cases the question is, whether a duty is due from 
the landowner to a child where no duty is due to an adult. The 
establishment of such a duty seems open to most of the objections 
urged in the former case. The rule as to liability to travellers 
accidentally deviating from the highway is itself in the nature of 
an exception to the general immunity of landowners, and is of very 
limited application, entailing only a comparatively trifling burden. 
The proposed extension would be much more onerous to the land- 
owner, and it is believed that the existence of such a liability has 
never been taken into account in assessing damages for the laying 
out of highways. 

(Whether a municipality, resting under a statutory obligation 
to keep a highway in safe condition for travel, is liable for not 
erecting barriers adequate to prevent “ discretionless, unattended 
children” from straying off the highway upon adjacent premises, 
is a different question from the one just discussed as to the duty of 
the adjacent owner. The difference is illustrated by Clark v. Man- 
chester. In that case the city itself happened to be the owner of 
the alleged dangerous premises adjacent to the highway. The 
court held that the city gu@ owner was not liable. The plaintiff 
amended his declaration by adding a count® which stated a case 
for an injury from an insufficiently guarded highway, the count 
being based on the statutory obligation of the municipality to keep 
the highway in safe condition for travel. Upon this count the 
plaintiff was allowed to go to the jury,’ and finally recovered judg- 
ment.® Upon the question, whether a public body, under a statu- 
tory duty to keep highways in suitable repair, is bound to make 
special provision for the safety of children too young to take care 
of themselves, there is a seeming conflict of authority.) ® 


1 “The same principle applies whether the unauthorized entry be made on private 
grounds, with private grounds as a medium of reaching the locality where the injury 
occurs, as applies where a public street is used for a like purpose.” Sherwood, J., in 
Moran v. Pullman, etc. Co., 1896, 134 Missouri, 641, p. 651. 

2 1882-1883, 62 N. H. 577; 1887, 64 N. H. 471. 

3 62 N. H., p. 581. 

* 62 N. H., pp. 581-584. 5 64 N. H. 471. 

6 The tendency of the following cases is against the existence of such an obligation : 
Maginnis v. City of Brooklyn, 1889, 7 N. Y. Supplement, 194; affirmed without opin- 
ion, 1891, 126 N. Y. 644; Gavin v. Chicago, 1880, 97 Ill. 66; Oil City, etc. Bridge Co. 
v. Jackson, 1886, 114 Pa. State, 321; Clark v. City of Richmond, 1887, 83 Virginia, 
355 See also Gaughan v. Philadelphia, 1888, 119 Pa. State, 503. 

The following cases tend, either by their reasoning or their result, to support a con- 
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Which way the weight of American authority inclines upon the 
main question considered in this article, is an inquiry not easily 
answered. When the subject first began to be discussed, the ten- 
dency was in favor of holding the landowner liable. The opinion 
of the Supreme Court of the United States in the Stout case, in 
1873,1 was reinforced in 1875 by the far abler opinion of the Su- 
preme Court of Minnesota, in the Keffe case.2 These two com- 
paratively early decisions exerted much influence on other courts. 
Subsequently some courts which originally adopted this view began 
to call a halt. And in very recent years the tendency of the de- 
cisions seems in the opposite direction. But there has never been 
unanimity among the different States, and in some States the court 
can hardly claim the merit of consistency. Tribunals, which have 
held the owner liable to children hurt while playing on turn-tables, 
have held him free from liability in cases not easily distinguishable 
in principle. It is difficult to tell on which side of the line to place 
certain decisions. The fact that the final result of a particular case 
was in favor of the landowner does not always furnish conclusive 
evidence of the position of the court upon the main question. The 
court may have held that, even if the alleged rule exists, the plain- 
tiff has not made out a case falling within it. Hence it was un- 
necessary to pass directly upon the question of the existence of 
such a rule. The decision may have been put upon the ground 
that there was not sufficient evidence of attractiveness, or not requi- 
site proof that plaintiff was actuated solely by childish instincts, or 
not satisfactory evidence that defendant failed to take reasonable 
precautions. Decisions based upon such grounds can hardly be 
regarded as direct judicial affirmations that the rule exists, and 
that it would be applied to a case falling completely within its 
terms. Nor, on the other hand, can one feel sure that the court 
which thus disposes of the particular case would not fully en- 
dorse the rule if there were no escape from squarely meeting that 
issue. 

Many of the American authorities are collected in the note 


trary view: Clark v. Manchester, di sup.; Greer v. Stirlingshire Road Trustees, 1882, 
9 Scotch Session Cases, 4th Series, 1069. See, however, comments in Glegg’s Law of 
Reparation, pp. 247, 248, where the author says: “ Probably the correct view of the 
law is to be found in Lord Young’s dissent in Greer’s case.” 

See also City of Omaha v. Richards, 1896, 49 Nebraska, 244; affirmed, 1897, 50 
Nebraska, 804. 

1 17 Wallace, 657. 2 21 Minn. 207. 
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below, which does not purport to include cases where the decision 
was based on the existence (whether rightly or wrongly found) of 
either an actual invitation or an actual license. 


Nore. — We give first the “ turn-table cases” grouped by themselves. 


Where railroad turn-tables have been left insecurely fastened, and 
children have been hurt while playing on them, the railroad company 
has been held liable in the following jurisdictions : — 

U.S. Supreme Court: Sioux City, etc. R. Co. v. Stout, 1873, 17 Wallace, 
657, affirming 2 Dillon, 294. 

Minnesota: Keffe v. Milwaukee & St. P. R. Co., 1875, 21 Minn. 207; 
O’Malley v. St. P., etc. R. Co, 1890, 43 Minn. 289. 

Missouri: Koons v. St. L., etc. R. Co., 1877, 65 Missouri, 592; Nagel v. M. 
P. R. Co., 1882, 75 Missouri, 653. 

Kansas: Kansas, etc. R. Co. v. Fitzsimmons, 1879, 22 Kansas, 686; U. P. 
R. Co. v. Dunden, 1887, 37 Kansas, 1. 

Texas: Evansich v. G. R. R., 1882, 57 Texas, 126; Gulf, etc. R. Co. v. 
McWhirter, 1890, 77 Tex. 356; Fort Worth, etc. R. Co. v. Measles, 1891, 81 
Tex. 474. 

Georgia: Ferguson v. Columbus & Rome R’y, 1885-1886, 75 Ga. 637; S.C. 
77 Ga. 102. 

Washington: Ilwaco R. & W. Co. v. Hedrick, 1890, 1 Washington, 446. 

California: Barrett v. Southern Pacific R. Co., 1891, 91 Calif. 296. 

South Carolina: Bridger v. A. & S. R. Co., 1885, 25 South Carolina, 24. 

Nebraska: 1881, A. & N. R. Co. uv. Bailey, 11 Nebraska, 332 (judgment 
for original plaintiff was reversed, and case remanded for new trial; but court 
adopt doctrine of R. R. v. Stout, uz supra). 


In the following jurisdictions liability in turn-table cases has been 
denied : — 


New Hampshire: Frost v. Eastern R. Co., 1886, 64 N. H. 220. 

Tennessee: Bates v. Nashville, etc. R. Co., 1891, 90 Tenn. 36. 

Massachusetts: Daniels v. N. Y. & N. E. R. Co., 1891, 154 Mass. 349. 

New York: Walsh v. Fitchburg R. Co., 1895, 145 N. Y. 301. 

Liability was also denied in R. R. v Bell, 1876, 81 Illinois, 76, in view of 
“the isolated position ”’ of the turn-table in question. 


In cases of alleged “ dangerous attractions,” other than turn-tables, 
decisions adverse to the landowner have been given in the following 
instances : — 


Birge v. Gardiner, 1849, 19 Conn. 507; Whirley v. Whiteman, 1858, 1 Head, 
Tenn. 610; Mullaney v. Spence, 1874, 15 Abbott’s Practice Rep. N. Ss. 319; 
Hydraulic Works Co. wv. Orr, 1877, 83 Pa. State, 332; Powers v. Harlow, 1884, 
53 Mich. 507; Bransoms’ Adm’r v. Labrot, 1884, 81 Ky. 638; Schmidt v. Kansas 
City Distillery Co., 1886, 90 Missouri, 284; Mackey v. City of Vicksburg, 1887, 
64 Miss. 777; Harriman v. Pittsburgh, etc. R. Co., 1887, 45 Ohio State, 11; 
Brinkley Car Co. v. Cooper, 1895, 60 Arkansas, 545; Price v. Atchison Water 
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Co., 1897, Kansas, 50 Pacific Reporter, 450 (possibly to be regarded as decided 
partly on the ground of tacit license) ; City of Pekin v. McMahon, 1895, 154 
Ill. 141. (And see Phillips, C. J., in Siddall v. Jansen, 1897, Illinois, 48 North- 
eastern Rep. 191, p. 192.) Dublin, etc. Co. v. Jarrard, 1897, Texas, Court of 
Civil Appeals, 40 Southwestern Rep. 531. 


In the following cases of alleged dangerous situations, other than 
turn-tables, the decisions have been favorable to the landowner : — 


Hargreaves v. Deacon, 1872, 25 Mich. 1; Central, etc. R. Co. v. Henigh, 
1880, 23 Kansas, 347; Haesley v. R. R., 1891, 46 Minn. 233; McEachern v. 
R. R., 1890, 150 Mass. 515; Cailett v. St. Louis, etc. R. Co., 1893, 57 Arkansas, 
461; Barney v. H. & St. J. R. R., 1894, 126 Missouri, 372; McAlpin v. Powell, 
1877, 70 N. Y. 126; Gillespie v. McGowan, 1882, 100 Pa. State, 144; Clark v. 
Manchester, 1882-1883, 62 N. H. 577; Charlebois v. Gogebic, etc R. Co., 1892, 
gt Mich. 59; Overholt v. Vieths, 1887, 93 Missouri, 422; Greene v. Linton, 
1894, 27 N. Y. Supp. 891; Grindley v. McKechnie, 1895, 163 Mass. 494; 
Richards v. Connell, 1895, 45 Nebraska, 467; City of Omaha v. Bowman, 
1897, Nebraska, 72 Northwestern Rep. 316; Moran v. Pullman, etc. Co., 
1896, 134 Missouri, 641; Klix v. Nieman, 1887, 68 Wis. 271; Missouri, etc. 
R. Co. v. Dobbins, 1896, Texas Court of Civil Appeals, 40 Southwestern Rep. 
861; affirmed in Supreme Court of Texas, 1897, 41 Southwestern Rep. 62; 
Peters v. Bowman, 1896-1897, 115 Calif. 345; Newdoll v. Young, 1894, 80 
Hun, 364; Ratte v. Dawson, 1892, 50 Minn. 450. (Compare Talty v. City 
of Atlantic, 1894, 92 Iowa, 135, and Hawley v. Same, 1894, 92 Iowa, 174.) 
Robinson v. Oregon, etc. R. Co., 1891, 7 Utah, 493; Rodgers v. Lees, 1891, 
140 Pa. State, 475; Springer v. Byram, 1893, 137 Ind. 15; Chicago, etc. R. Co. 
v. Bockham, 1894, 53 Kansas, 279; Fredericks v. Illinois, etc. Co., 1894, 46 La. 
Ann. 1180; Gulf, etc. R. Co. v. Cunningham, 1894, 7 Texas Civil Appeals Rep. 
65; Slayton v. Fremont, etc. R. Co., 1894, 40 Nebraska, 840; O’Connor v. 
Illinois Central R. Co., 1892, 44 La. Ann. 239; Witte v. Stifel, 1894, 126 
Missouri, 295; McGuinness v. Butler, 1893, 159 Mass. 233; McCaull v. 
Bruner, 1894, 91 Iowa, 214; Missouri, etc. R. Co. v. Edwards, 1896, Supreme 
Court of Texas, 36 Southwestern Rep. 430; Holbrook v. Aldrich, 1897, 168 
Mass. 15. 

See also Bedle, J., in Vanderbeck v. Hendry, 1871, 34 New Jersey Law, 467, 
p- 473. Adams, J., in Wood v. Ind. School District, 1876, 44 lowa, 27, pp. 31, 
32; Mergenthaler v. Kirby, 1894, 79 Maryland, 182. 
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MALICE AND UNLAWFUL INTERFERENCE. 


HE decision in the case of Allen v. Flood,! rendered by the 
House of Lords in December, 1897, is the most recent 
judicial contribution to an interesting chapter in the law of torts. 
The question presented in the case was: Is it unlawful for one 
person to interfere with the employment of another where the 
act of interference induces no breach of contract and is not ac- 
companied by either fraud or violence? The House of Lords 
answers this question in the negative. The case aroused a con- 
siderable popular interest for the reason that it was generally re- 
garded as a test case upon the right of trade-unions to interfere 
between employers and employees. It appears, however, from the 
facts as established by the evidence, that no question of trade- 
unions’ rights or liabilities was presented, and that the decision 
proceeded upon considerations somewhat technical in their nature, 
and which the public at large may perhaps fail to appreciate. 

The facts of the case were, briefly stated, these: The plaintiffs, 
Flood and Taylor, were shipwrights doing both wood and iron work 
on vessels of all kinds. In many English docks, including the Glen- 
gall Iron Company’s Regent Dock in London, it is customary that 
wood and iron work is done by separate sets of men, and the plain- 
tiffs, when employed in that dock, did woodwork exclusively. They 
were so employed in April, 1894, together with other shipwrights, 
among them a number of boilermakers exclusively engaged on iron- 
work, the employment being by the job, but subject to termination 
at the will of the employer. The boilermakers belonged to a 
powerful union consisting of forty thousand members. This union 
was strongly opposed to the same men doing both wood and iron 
work. It became known to some of the boilermakers that Flood 
and Taylor had been employed in a dock where wood and iron work 
was done by the same men, and where they had presumably worked 
on both. Allen, the defendant, a delegate of the Boilermakers’ 
Union, was informed of the fact, and asked the manager of the 
Glengall company to discharge Flood and Taylor, warning him 
that otherwise all the boilermakers would be called out. The man- 


1 Times Law Reports, Dec. 15, 1897. 
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ager complied, and Flood and Taylor were discharged. It appeared 
from the evidence that the members of the Boilermakers’ Union 
constituted by far the greater portion of the force employed by the 
Glengall Iron Company. The manager understood from what 
Allen said, ‘that he had only to hold up his finger and all the men 
would knock off, and that he would call the men out if Flood and 
Taylor were not discharged, and he believed the threat would be 
enforced unless he submitted and discharged them at once,” so 
that he virtually acted upon Allen’s dictation. The discharged 
men thereupon brought action against Allen, and joined as defend- 
ants, Knight, the general secretary, and Jackson, the chairman of 
the union; but the evidence failed to show that the latter were re- 
sponsible either for Allen’s appointment or for his action. As it 
was assumed that the Glengall Iron Company had the right to ter- 
minate the contract with the plaintiffs at any time, there remained 
as the only cause of action that the defendant maliciously induced 
the company not to employ the plaintiffs, and upon this latter 
theory the case was considered on appeal. 

The case was first tried in the Queen’s Bench Division before 
Justice Kennedy and a jury.!. The jury having answered the ques- 
tion, whether Allen maliciously induced the company to discharge 
or not to engage the plaintiffs, in the affirmative, judgment for 
damages was given against the defendant, who thereupon appealed. 
In the Court of Appeal, where the case was argued in 1895, this 
judgment was affirmed by three judges, Lord Esher, the late Master 
of the Rolls, writing the principal opinion.2, The case came before 
the House of Lords, December, 1895, and there being a diversity 
of opinion, a rehearing was had in March, 1897, and the excep- 
tional course was resorted to of asking eight judges of the High 
Court to hear the argument and tender their advice. Of these 
eight judges, six gave their opinion in favor of affirmance, two 
in favor of allowing the appeal.2 But now the Lords reverse the 
original decision by a vote of six to three, the Lord Chancellor 
siding with the minority, while Lord Herschell, a former Lord Chan- 
cellor, pronounces in favor of Allen. Of the twenty-one judges 
who heard the case in all its stages, thirteen—of whom three 
were law lords — held there was a good cause of action, and only 
eight — but six law lords among them — denied the existence of 
an actionable wrong. 


1 64 L. J. Q. B. 666. 2 Ibid. 672. 
8 The principal opinions were printed in the London Times of Sept. 4, 1897. 
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According to the theory of the lower courts and the dissenting 
judges, every one has a right to employ his labor and pursue his 
occupation free from undue interference. The interference is un- 
due when it is without just cause or excuse. The absence of just 
cause and excuse in an act calculated and intended to cause damage 
constitutes malice; and if damage results, a cause of action arises. 
The right contended for depends, therefore, upon the spirit or mo- 
tive of the act by which it is disturbed. “If,” the Lord Chancellor 
says, “the representative of the men (Allen) had in good faith 
and without indirect motive pointed out the inconvenience that 
might result from having two sets of men working together on the 


. same ship, whose views upon the particular question were so di- 


verse that it would be inexpedient to bring them together, no one 
could have complained; but if his object was to punish the men 
belonging to another union, because on some former occasion they 
had worked on an iron ship, it seems to me that the difference of 
motive may make the whole difference between the lawfulness or 
unlawfulness of what he did.” 

This theory is held to be the logical result of a series of earlier 
decisions, principally the cases of Lumley v. Gye,! Bowen v. Hall,? 
and Temperton v. Russell.2 Jn Lumley v. Gye it had been held 
that to induce a person engaged to render personal services to 
break his contract, gives to the other party to the contract a cause 
of action. In Bowen v. Hall the Court of Appeal affirmed this 
doctrine, and extended it to the inducement of breaches of con- 
tracts other than for personal services. In Temperton v. Russell, 
likewise decided by the Court of Appeal, it was charged that there 
had been inducement, not only to break existing contracts with the 
plaintiff, but also not to enter into new contracts with him; but as 
far as the prevention of new contracts was concerned, that was also 
charged to have been brought about by combination and con- 
spiracy, and this element entered clearly into the decision. 

It appears that in each of these cases there was a violation of a 
right more tangible than merely the unobstructed opportunity to 
form relations with others, that the right violated was a subsisting 
contractual relation. ‘These cases, therefore, simply establish the | 
principle that a contractual obligation operates not merely upon 
the person bound to performance, but upon every one else, in so far 
as he must not procure a breach of that obligation; the right zz 


1 1853, 2 Ell. & Bl. 216. 2 1881, 6 Q. B. D. 333. 
3 1893, 1 Q. B. D. 715. 
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personam is thus made in another aspect a right as against the 
whole world. This principle was certainly a new one, for the old 
rule against enticing away a servant was based upon the peculiar 
economic and social status of menial employees, and the advance 
was resisted by dissenting judges. It must also be admitted that 
the principle is not quite free from difficulty, for the conception of 
the violation of a right zz personam by a third party is somewhat 
strained ; still it is intelligible that the law should impose a general 
duty to abstain from procuring violations of existing contracts. As 
a matter of fact, however, the decisions mentioned did not express 
the principle unqualifiedly in this way; it was intimated in Bowen 
v. Hall that it might be lawful to persuade another to break his 
contract, and stress was laid in all three cases upon the malicious 
procurement of the violation,’ “If the persuasion be used for the 
indirect purpose of injuring the plaintiff, or of benefiting the de- 
fendant at the expense of the plaintiff, it is a malicious act, which 
is in law and in fact a wrong act, and therefore a wrongful act if 
injury ensues from it. The act complained of in the present 
case is therefore, because malicious, wrongful.”’! That the viola- 
tion of an existing contract was procured, seemed not so im- 
portant as that there was a malicious procurement of something 
which led to damage and injury. Therefore it was also said by 
one of the judges in the later case of Temperton v. Russell, with 
reference to the charge that the formation of new contracts had 
been prevented: “I am unable to see any distinction in principle 
between forcing a person to break an existing contract and prevent- 
ing a person from entering into future contracts. In both cases 
there is the same wrongful, because malicious, intent.”? It will, how- 
ever, be remembered that, with reference to the prevention of these 
future contracts, the cause of action was conspiracy, and the lia- 
bility was recognized on that ground. 

Flood v. Allen was the first case in which the question was 
presented: Is it actionable for one man to induce another to ter- 
minate a contract which is subject to termination at pleasure, — 
to induce, in other words, a lawful and not an unlawful act, merely 
because the inducement is coupled with an intent to injure? The 
judges who held for the plaintiff believed that they were carry- 
ing the previous cases only to their logical conclusion, if they 
applied the doctrine that malice was actionable to the facts of 


1 Bowen v. Hall, per Lord Brett. 
2 62 L. J. Q. B. 412, per Lord Esher. 
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the present case; and there were undoubtedly strong dicta to 
support them in that view. They had, moreover, two old cases 
to rely upon, which might be used as authorities for the propo- 
sition that malice constitutes a cause of action: Carrington v. 
Taylor! and Keeble v. Hickeringill.2_ Both were cases in which a 
liability was enforced for wilfully discharging firearms near a decoy 
pond of another person for the purpose of driving away ducks or 
other wild-fowl that might otherwise have come there. The opin- 
ion in Keeble v. Hickeringill was delivered by Holt, C. J., who 
expressed himself very strongly in favor of liability for malicious 
acts damaging another, though no definite or tangible right is in- 
vaded. ‘ Where a violent or malicious act is done to a man’s oc- 
cupation, profession, or way of getting a livelihood, there an action 
lies in all cases.” Violence and malice are thus placed on a par, and 
the pursuit of a livelihood or a lawful calling declared to be a right 
protected as against others. The test of malice is the absence of 
lawful justification or excuse; any one may cause damage and loss 
of profit to a schoolmaster by setting up a rival school, but he be- 
comes liable if without such justification, from spite or ill-will, he 
induces the scholars to stay away from the school. Great reliance 
was placed on the Hickeringill case and the illustrations given in 
Holt’s opinion, in order to prove the actionable character of mali- 
cious interference with another person’s livelihood. 

At the same time it had to be admitted that malice does not 
always constitute a cause of action. When the malicious act con- 
sists in a use of one’s property not otherwise forbidden by law, 
there is no redress. So if instead of discharging firearms to drive 
the wild-fowl away from his neighbor’s decoy pond, a man sets up a 
decoy pond on his own land for the same purpose, the law will not 
inquire into motives. That a person may stop the percolation of 
underground waters from his own to his neighbor’s land, was 
established by the decision in Chasemore v. Richards,’ and that 
the evident purpose of such action is to impair a city’s water supply, 
and force the city to buy the land of the interfering owner, makes 
no difference.* ‘The only question,” Lord Justice Lindley said in 
the case last mentioned, “a court of law or equity can consider is 
whether the defendant has a right to do what he threatens and 


1 11 East, 571 (1809). 

2 Decided 1706, reported fully in a note to Carrington v. Taylor. 
3 7H. L. C. 349 (1859). 

* Mayor of Bradford v. Pickles, 64 L. J. Ch. ror (1895). 
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intends todo. If he has, he cannot be interfered with, however 
selfish, vexatious, or even malicious his conduct may be. This is 
not one of those cases in which an improper object or motive 
makes an otherwise lawful act actionable.” 

According to this distinction the tortious character of malice 
would depend not merely upon the interest invaded or impaired, 
or upon the motives dictating the act, but further upon the differ- 
ence of acting in the exercise of property rights and acting apart 
from this tangible basis of right. 

What, then, is the precise meaning of malice as a tort, according 
to the authorities cited? The idea seems to be that there must be 
some interference with a lawful occupation from which loss and dam- 
age results ; that this interference must not merely consist in some 
mode of using one’s own property, especially one’s own land; and 
that the interference must proceed from some intent to injure. If 
the damaging act invades some right otherwise protected by means 
otherwise unlawful, if it constitutes trespass, nuisance, libel or slan- 
der, or fraud, the gist of the action is not malice pure and simple, but 
the liability is based upon conditions and circumstances which can 
be defined without reference to motive and disposition, although 
motive may enter into the act otherwise defined, as a qualifying 
and decisive element, as it does in certain forms of libel and slander ; 
but here we have to deal with cases in which the existence or non- 
existence of a protected right depends entirely upon the motive, 


disposition, or state of mind of one person with reference to another. 


It is this conception of malice which the House of Lords now 
declares untenable. It is declared that the unlawfulness of an act 
cannot be made to depend solely upon the intent with which it is 
done, if there is no impairment of a right otherwise definable. 
Malice cannot constitute a cause of action by itself, although it 
may enter as an essential element into other causes of action. 
Thus, where a libellous communication is made under qualified 
privilege, it is necessary to show malice to establish liability ; but 
malice is here only required to destroy a privilege: eliminate the 
privilege, and a clear legal wrong, because the invasion of a clear 
right, remains, apart from malice. But in Allen v. Flood, as it ap- 
peared to the House of Lords, there was, apart from malice, no right 
sufficiently definite to require or be entitled to legal protection, and 
malice by itself was not recognized as a legal cause of action. 

In point of authority and precedent, the House of Lords treated 
the expressions of opinion in Lumley v. Gye and Bowen v. Hall as 
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mere dicta, and properly so, since aside from the question of malice, a 
definite right, an existing contractual relation, had been disturbed in 
each of these cases. Temperton v. Russell, in so far as the cause of 
action was the inducement not to enter into new contracts, was a case 
of conspiracy. In so far as it seems to hold such inducement action- 
able irrespective of conspiracy, Lord Herschell holds that there is 
a chasm between it and the preceding cases, and that it made an 
entirely new departure. A more serious difficulty might have 
been presented by Keeble v. Hickeringill, but the House of Lords 
passed over it lightly. ‘“I am very far from suggesting,” Lord 
Watson said, “that the antiquity of a decision furnishes a good 
objection to its weight; but it is a circumstance which certainly 
invites and requires careful consideration, unless the decision is 
directly in point, and its principle has since been recognized and 
acted upon.” Lord Herschell ignores the case. Lord Macnaghten 
says: ‘“ There is not much help to be found in the earlier cases 
that were cited at the bar, — not even, I think, in the great case 
about frightening ducks in a decoy, whatever the true explanation 
of that decision may be.” 

In point of principle the House of Lords insists that there cannot 
be a legal wrong without a legal right, and that a right to be pro- 
tected against malice should not be recognized, as long as malice 
is not a definite legal conception. The vice and defect of the over- 
ruled opinions had been that neither the right nor the wrong had 
been clearly defined. ‘“ We have been invited to define malice,” 
Lord Esher said in the Court of Appeal. ‘The Court will not 
define malice any more than it will define fraud. All plain men 
know what is meant by saying that a man has acted maliciously. . . . 
The jury had a right to find, as they have found, that Allen acted 
maliciously.” This attitude is squarely opposed by Lord Her- 
schell. “If acts are or are not unlawful and actionable, according 
as this element of malice be present or absent, I think it is essential 
to determine what is meant by it. I can imagine no greater danger 
to the community than that a jury should be at liberty to impose 
the penalty of paying damages for acts which are otherwise lawful, 
because they choose, without any legal definition of the term, to 
say that they are malicious. No one would know what his rights 
were.” 

The Mogul Steamship Company case! is cited repeatedly in the 


1 Mogul S. S. Co. v. McGregor, Gow, & Co., 1892, App. Cas. 25, 61 L. J. Q. B. 
295. 
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various opinions; some of its dicta are relied upon by the lower 
courts and dissenting judges, the decision itself by the House of 
Lords. The case is really not in point, but it is instructive, and 
throws considerable light upon the whole problem under discussion. 
In that case the defendants had formed a combination of steamship 
companies engaged in the China trade, from which the plaintiffs 
had been excluded. The defendants gave notice to the China mer- 
chants that any shipments by plaintiffs’ vessels would debar them 
from the benefit of certain rebates otherwise granted by defend- 
ants, they threatened that they would not employ any agents who 
would take any orders for plaintiffs, and began to charge low and 
ruinous rates of shipment in order to underbid plaintiffs and drive — 
them out of the trade. The action was dismissed on the ground 
that the acts complained of were legitimate forms of competition 
incident to the ordinary course of business. Two elements dis- 
tinguished that case from the present one: the absence of malice, 
and the presence of a combination. There was found to be no ele- 
ment of personal ill-will, and it was held that competition, which 
is a hand-to-hand fight in which the gain of the one is the loss of 
the other, to become unlawful, must descend to fraud, intimidation, 
obstruction, molestation, oppression, or intentional procurement of 
the violation of individual rights, and that the mere offer of a 
premium on exclusive dealings with defendants was not sufficient 
to satisfy these requirements. The acts not being unlawful if they 
had been done by one, were not rendered illegal by being done by 
several in combination. It was strongly intimated that proof of 
malice might have altered the aspect of the case, although it does 
not clearly appear whether malice would have rendered the conduct 
of defendants actionable fer se, or only in conjunction with the 
element of combination or conspiracy. 

Evidently this last point presents a question of vital interest and 
importance. It has now been decided by the House of Lords that 
malice fer se does not constitute a cause of action ; how as to malice 
in conjunction with combination? Does, in other words, precon- 
certed malicious action by several, resulting in injury to another, 
but lacking every element of violence, fraud, or threat of violence, 
present a case of actionable conspiracy ? 

In two, at least, of the prevailing opinions delivered in the House 
of Lords the view is intimated that the case might have been de- 
cided otherwise on a charge of conspiracy. Lord Shand said: 
“The case was not presented by the learned judge to the jury as 
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one of conspiracy, and does not raise any question of that kind... . 
Combination for no legitimate trade object (such as occurred in 
the Mogul Steamship Company case), but in pursuit really of a 
malicious purpose to ruin or injure another, would, I should say, be 
clearly unlawful; but this case raises no such question.” And 
Lord Macnaghten says: “In order to prevent any possible mis- 
construction of the language I have used, I should like to add that, 
in my opinion, the decision of this case can have no bearing on 
any case which involves the element of oppressive combination.” 

The question then presents itself: Do the objections urged by the 
House of Lords against the recognition of malice asa cause of action 
disappear, when malice is charged against several instead of one? 
If the difficulty felt by the House of Lords was that an act should 
not become unlawful merely on account of the spirit or motive 
which dictated it, because that element does not furnish a satis- 
factory test of illegality, and may open the door to arbitrary deci- 
sions, the objection applies equally, it would seem, whether the act 
of one or the act of a number of people is in question. 

At the same time, this answer does not dispose of the whole 
question. It may still be that a malicious act by several is action- 
able where the same act done by one would not be, not because the 
theory of malice suddenly loses its difficulty, but because the fact 
of combination imports a new and vital element. 

That an act lawful if done by one should become unlawful if 
done by a number of persons, involves no contradiction in itself, 
if the act, through being done by many in concert and co-operation, 
assumes a new and different character. The withdrawal of patron- 
age, the refusal to entertain social and business relations, the 
discrimination between different persons in making contracts of 
employment or otherwise, advice, recommendations, encourage- 
ment, or warnings addressed to other persons,— all these acts are 
expressions of individual liberty, and are lawful because without them 
our social and economic relations would be subjected to intolerable 
and arbitrary restraints. But let the same acts be done by a large 
number of people in accordance with preconcerted resolutions, and 
in organized co-operation, — and the withdrawal of relations means 
social isolation, discrimination is turned into persecution, the free- 
dom of private relations into a violation of privacy, the liberty of 
contract into a dangerous and oppressive use of economic power. 
In these cases combination may make the act unlawful, not because 
it is malicious, but because it affects and changes the character of 
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the act. Upon this basis a “ boycott” may be held to be illegal 
and even criminal, while the case of two brothers wishing to pre- 
vent their sister from concluding an unsuitable marriage, and 
threatening for this purpose to give up all intercourse with her if 
she persists in her choice, would present no element of illegality. 
The technical definition of conspiracy which simply speaks of 
“combining” is open to the objection that it does not sufficiently 
discriminate between combinations which are purely private agree- 
ments or understandings and combinations which assume a public 
or quasi-public aspect. 

The Mogul Steamship Company case was held to involve no com- 
bination of the latter kind, the case of Allen v. Flood no combination 
whatever. “The vice of that form of terrorism,” Lord Macnaghten 
said in the latter case, “ commonly known by the name of ‘ boycott- 
ing, and other examples of oppressive combination, seems to depend 
on considerations which are, I think, in the present case conspicu- 
ously absent.” The overruled opinions, however, reveal a strong 
undercurrent of sentiment that the action presented a case of op- 
pression similar to a boycott, and public opinion regarded the case 
very clearly as one involving the practices and the power of trade- 
unions. Allen’s warning would never have been heeded or acted 
upon if it had not been supposed that he had forty thousand boiler- 
makers to back it up. The action was originally brought against 
the officers of the union, but the evidence failed to show that they 
sustained toward Allen the relation of principals, or that the union 
had authorized his action. That the idea of an oppressive combi- 
nation was strong in the minds of the dissenting judges appears 
from the following quotation from the Lord Chancellor’s opinion: 
“Tf concerted collective action to enforce, by ruining the men’s 
employment, the will of a large number of men upon a minority, 
whether the minority consists of a small or of a large number, be a 
cause of action where the actual damage is produced, it would seem 
to be a very singular result that the action of an individual who 
falsely assumes the character of representing a large body, uses the 
name of that large body to give force and support to the threat 
which he utters, and so produces the injury to the individual or to 
the minority, could shield himself from responsibility by proving 
that the body whose power and influence he had falsely invoked as 
his supporters had given him no authority for his threats ; so that 
if they in truth authorized him, he and they might all have been 
responsible, while the false statement that he made, though acting 
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upon the employer by some pressure because it was believed, and 
producing the same mischief to the person against whom it was 
directed, could establish no cause of action against himself because 
it was false.” But this point seems to be fully disposed of by 
Lord Herschell’s answer: “It was said that the appellant had 
been guilty of misrepresentation, which had induced the com- 
pany to take the course they did. No such point is to be found 
suggested in the pleadings, no such point was raised at the trial or 
in the Court of First Instance, or until the junior counsel of the 
respondents addressed your Lordships. The jury were not asked 
whether there had been a misrepresentation, and have not found 
that this was the case. It is certainly not admitted by the appel- 
lant. Under these circumstances it would, in my opinion, be with- 
out justification and contrary to precedent to attach any weight to 
the point now.” If the point had been brought before the court 
properly, it would have made a case of fraud or misrepresentation 
producing damage, and for which a liability might have been en- 
forced ; if it could have been shown that Allen acted under author- 
ity, a case of actionable conspiracy could probably have been made 
out; as it was, the plaintiffs presented, and the evidence substan- 
tiated, a case so favorable to the defendant, that malice remained 
as the only available cause of action. 

The Lord Chancellor, in his dissenting opinion, cited a number of 
American cases. The questions raised in Allen v. Flood have in- 
deed repeatedly engaged the attention of American courts. A col- 
lection of the principal authorities down to 1894 may be found in 
an article by W. L. Hodge on “ Wrongful Interference by Third 
Parties with the Rights of Employers and Employed.”! Most of 
the American cases, in which there was a malicious interference 
with the relations of third parties, will, however, on close exam- 
ination, be found to involve one of three elements: an existing 
contractual relation not terminable at will,? or falsehood and mis- 
representation,® or combination and conspiracy.* 


1 28 Am. Law Rev. p. 47. 

2 Haskins v. Royster, 70 N.C. 601 (1874) ; Jones v. Stanly, 76 N. C. 355 (1877); and 
Salter v. Howard, 43 Ga. 601 (1871). 

3 Benton v. Pratt, 2 Wend. 385 (1829); Rice v. Manley, 66 N. Y. 82 (1876); and 
Lally v. Cantwell, 30 Mo. App. 524 (1888). 

* Dickson v. Dickson, 33 La. Ann. 1261 (1881); Baughman v. Typographical Union, 
35 Alb. Law Jour. 226 (1887) ; Lucke v. Clothing Cutters’ & Trimmers’ Assembly (Md.), 


26 Atl. Rep. 505 (1893); Vegelahn v. Guntner, 167 Mass. 92 (1896); and Curran z. 
Galen, 152 N. Y. 33 (1897). 
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As to acts of interference involving one of these three elements, 
the law appears to be fairly well settled, although the dissenting 
opinions in Vegelahn v. Guntner show that some phases of con- 
spiracy still present considerable difficulties, and although in 
Kentucky the procurement of a breach of contract appears to be 
regarded as actionable only where the contract is one of employ- 
ment.! Still in all these cases there is something in addition to 
malice which makes the tortious character of the act more intelli- 
gible or more easily acceptable. 

The precise question whether it is unlawful for one person mali- 
ciously to induce another to terminate a relation which can be 
terminated without breach of contract, where damage results 
from the act, has been presented in America in the cases cited in 
the note.2. The Maine and Vermont cases were decided in favor 
of the defendant on the ground that he acted on his own land, so 
that the malicious interference appeared as an act of exercise of 
ownership, the exercise of property rights being regarded as for- 
bidding any inquiry into motives, and being, therefore, a sufficient 
defence to the charge of malice. As to the Massachusetts case, 
it is true that one of the causes of action was interference with a 
contractual relation, and the dissenting opinion of Field, C. J., in 
Vegelahn v. Guntner appears to regard the case as decided upon 
that point; but the declaration also charged that defendant induced 
persons who were about to enter the employment of plaintiff to 
leave and abandon it, and the opinion discusses at great length 
the question whether malicious interference apart from existing 
contracts is actionable, and concludes that it is. The Florida case 
follows the Massachusetts decision. The California court, on the 
other hand, in a carefully reasoned opinion, arrives at the opposite 
conclusion. Under these circumstances it can hardly be said that 
the question at issue in Allen v. Flood is no longer open for dis- 
cussion in this country. 

When we consider the theory of the various cases dealing with 
malicious injury, we should eliminate all those in which there was 
misrepresentation. Liability for false statements made with intent 


1 Chambers v. Baldwin, 15 S. W. Rep. 57 (1891). 

2 Walker v. Cronin, 107 Mass. 555 (1871); Chipley v. Atkinson, 23 Fla. 206 (1887) ; 
Boyson v. Thorn, 98 Cal. 578, 21 L. R. A. 233 (1893); Haywood v. Tillson, 75 Me. 225 
(1883) ; and Raycroft v. Tayntor, 68 Vt. 219 (1896). 

8 Phelps v. Nowlen, 72 N. Y. 39 (1878); Letts v. Kessler (Ohio), 42 N. E. Rep. 765 


(1896). 
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to injure rests upon the same principles as ordinary fraud, since it 
can make no difference whether a false statement is made directly 
to the party injured, or to some third party, with the view that the 
act of the third party induced thereby should inflict the injury. 
We should eliminate all cases of violence or threats of violence, 
since they clearly affect the security of the person, an elementary 
right. We should also eliminate all cases of oppression, upon prin- 
ciples above explained. Not every technical conspiracy, however, 
amounts to oppression, or presents the features which radically 
alter the nature of the individual act, and there is no reason why a 
malicious act by two or three should be treated differently from 
a malicious act done by one. 

Confining ourselves, then, to cases of which Walker v. Cronin 
and Boyson v. Thorn in America, and Allen v. Flood in England, 
are types, — cases in which one party intentionally, and, as the 
expression is, maliciously, inflicts injury upon another without vio- 
lating one of the elementary personal rights otherwise recognized in 
the law of torts, we should distinguish two questions: Should 
a cause of action be recognized? and: Ifa cause of action is recog- 
nized, how shall we define the tort, how shall we make the right 
violated clearly intelligible? The first question is one of legal 
policy ; the second, one of legal doctrine; but it is partly on the 
ground that the doctrine is unintelligible that the cause of action 
has been repudiated, and the courts generally treat the two ques- 
tions as one. 

If an act otherwise lawful becomes unlawful because done 
with malice, it is necessary to recognize the existence of a right 
of security against malice. This right would be an extension 
of the sphere of what might be called social security, which is 
already protected by causes of action for fraud, negligence, libel 
and slander, and conspiracy. There would be no inherent logi- 
cal objection to the recognition of such a right, provided malice 
were properly defined. It will not do to say, “‘ The court will not 
define malice any more than it will define fraud. All plain men 
know what is meant by saying that a man has acted maliciously.” 
- The great objection to the present state of the law is that the term 
“malice” is used in a loose and vague sense, being confused with 
fraud, misrepresentation, and oppression. To say that malice is 
an unlawful purpose to cause damage and loss, without right or 
justifiable cause, is to tell us nothing that is specific of malice, for 
these elements belong to every intentional tort, and it is desirable 
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to define malice as a tort suz generis. As such malice ought to 
mean in law what it means in fact, the intentional infliction of 
damage through personal ill-will or spite, for purposes of revenge, 
or for illegitimate and corrupt personal ends. It is, however, clear 
from the decided cases that there is no absolute or perfect right to 
be protected against malice in this sense. It is not unlawful to 
use one’s property to the injury of a neighbor, however malicious 
the use, and however clear the malice. The same is true of the 
exercise of any other specific right resting upon a special act of 
acquisition, like a right under a contract, the right of a judgment 
creditor, etc. If it is true that malicious injury is an actionable 
wrong, we must recognize the existence of the following qualifica- 
tion: an act by which a property right or a right resting upon 
special relations with others is exercised, is never deemed to be 
malicious. Notwithstanding a few dcéa to the contrary, this is the 
established law in this country and in England. 

And, furthermore, where the courts have recognized malice as a 
cause of action, the facts frequently fail to show the existence of 
malice in the true and proper sense of the term. This is especially 
true of the cases in which the problem of malice is most frequently 
discussed, those involving relations between employers and em- 
ployed. Where the act complained of is done in the honest and 
sincere conviction that injury to another person is a necessary 
means to accomplish some legitimate end, that recognized social or 
economic interests can be accomplished only by the systematic 
suppression of resisting forces,—there, it seems to me, the element 
of malice is conspicuously absent, although there may be a clear 
case of conspiracy. Such cases should be judged as cases-of op- 
pression and not as cases of malice. 

If, in a case like Allen v. Flood, we abandon the theory of 
malice, there remains nothing but the right to pursue one’s trade 
or occupation as a basis for discussion. Even this, it seems to me, 
can be made sufficiently intelligible to be recognized as a legal 
right. The Lord Chancellor quotes with approval the following 
definition of this right from Sir William Erle’s treatise on the law 
relating to trade-unions: “ Every person has a right under the - 
law, as between him and his fellow subjects, to full freedom in dis- 
posing of his own labor or his own capital according to his own 
will. It follows that every other person is subject to the correla- 
tive duty arising therefrom, and is prohibited from any obstruction 
to the fullest exercise of this right which can be made compatible 
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with the exercise of similar rights by others. Every act causing 
an obstruction to another in the exercise of the right comprised 
within this description, done not in the exercise of the actor’s own 
right, but for the purpose of obstruction, would, if damage should 
be caused thereby to the party obstructed, be a violation of this 
prohibition ; and the violation of this prohibition by a single person 
is a wrong, to be remedied either by action or by indictment, as the 
case may be.” 

This statement is unsatisfactory in so far as it fails to define with 
sufficient clearness when obstruction is lawful, and in so far as it 
intimates that the right is limited only by similar rights of others. 
Moreover, if the right is to be recognized, it should not be con- 
fined to the disposal of labor or capital. 

The right would consist in the liberty to enter social as well as 
economic relations. It cannot, of course, be a right as against 
the persons with whom relations are sought, for liberty on the 
one side demands liberty on the other. It is a right, therefore, 
only against third parties; 2. ¢, a right of security against in- 
terference. It is a larger right than the right of security against 
malice, for to establish its violation it is not necessary to show 
that the interference proceeded from a specific motive, but it 
is sufficient to show that it is without justification. This is 
recognized by the cases which lay all stress upon the absence of 
lawful cause or excuse — which, however, ought not to be called 
malice. 

In order to determine the extent of the right it is necessary to de- 
fine the grounds of justification of interference. Two such grounds 
appear to be clearly recognized by the cases: First, by analogy to 
the law relating to malice, the exercise of some specific right of 
ownership or contract, or a right resting upon some other distinct 
title; second, upon the authority of the Mogul Steamship Company 
case, the exercise of a similar right by the interfering party, which 
constitutes competition. It seems, however, that another ground of 
justification should be recognized in order to place the law upon a 
reasonable basis. If every act of interference with the civil liberty 
of another, not grounded upon a superior right of property or con- 
tract, or upon the equal right of competition, were actionable, the 
freedom of social relations would be destroyed by over-protection. 
It cannot be that every act of warning which may result in injury 
to the party warned, or to a third party, is a legal wrong. If a 
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and liberal exception by way of justification should be allowed 
under the plea of privilege. 

This privilege would be similar in nature and operation to the 
qualified or relative privilege which, in the absence of malice, justi- 
fies a libellous communication, and would have about the same 
scope. As in the case of libel, it would excuse acts done in the 
performance of a moral or social duty, and acts of persuasion or 
warning based on relations of friendship or association or business. 
The two cases of privilege —in addition to the other grounds of 
justification — would probably cover all legitimate acts of interfer- 
ence. It is certain that if the right were once recognized, not 
every act of interference would be excused simply because it was 
honestly believed a proper means of furthering a selfish interest. 
In the course of argument in Allen v. Flood one of the judges 
asked whether, if a butler, on account of a quarrel with the cook, 
told his master that he would quit his service if the cook remained 
in it, and the master, preferring to keep the butler, terminated his 
contract with the cook, the latter could maintain an action against 
the butler. Another judge answered this question without hesi- 
tation in the affirmative. In such a case, however, it seems that 
the warning might have been justified as the exercise of a special 
right, viz., the right to terminate a relation to which one is a party. 
Had the House of Lords recognized a right of security against 
interference, the question would have been: Was Allen’s act cov- 
ered by privilege? The Lord Chancellor clearly states that in his 
opinion it was not. “In my view his belief that what he was 
doing was for his interest as a delegate of his union would not 
justify the doing of what he did do.” It should be said that in 
the usual cases between employers and employees this question 
would rarely require an answer, since they are generally covered 
by the rule against oppressive combination which recognizes no 
privilege. Evidently the successful establishment of a right 
against interference would depend upon a satisfactory definition 
of the privilege which excuses interference; and while this privi- 
lege can hardly be compressed into a formula, it would be rash to 
say that the courts could not succeed gradually in laying down its 
limitations with sufficient certainty for practical purposes. 

On the whole, there seems to be no greater difficulty in defining 
a right of security against malice or against interference than in 
defining a right of security against negligence, and the difficulty is 
probably less. So far, however, the courts which propose to pro- 
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tect these rights have not undertaken to define them, and this has 
been given by the House of Lords as a reason why their recogni- 
tion should be refused. To leave the whole question as one of 
malice simply to the jury, is certainly a most unsatisfactory solution 
of the problem. 

Much graver objections might be urged against these rights upon 
the ground of legal policy. Should the law undertake to regulate 
the conflict of interests otherwise than by forbidding violence, 
fraud, and perhaps the oppressive use of the power of association? 
Should it secure a right to fair play? It may be admitted that the 
development of social sentiment demands a constantly rising stand- 
ard of conduct in the pursuit of conflicting interests, without con- 
cluding that the law needs to follow pard passu with its remedies, 
which at present are certainly not adequate to work out a perfect 
realization or protection of rights of great delicacy. It is, how- 
ever, also true that social sentiment to-day is very apt to seek and 
find expression in the law, and argument counts for very little in 
the face of such a tendency. Even in England it is almost cer- 
tain that the decision in Allen v. Flood does not conclude the de- 
velopment of this phase of the law. If legal rights are to be 
extended in the direction suggested by this case, it will be incum- 
bent upon the courts to distinguish malice from oppressive conspir- 
acy, to define the meaning of malice, and to determine whether 
and to what extent, in the absence of malice, a right of security 
against interference should be recognized. 
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RESPONSIBILITY OF NATIONAL BANK Directors. — The duties of 
a director of a national bank, and the degree of watchfulness over 
the details of the business required of him by law, were passed upon by 
the United States Supreme Court in the case of Briggs v. Spaulding, 141 
U.S. 132. It was there laid down that a director is not bound to make 
an actual examination of the accounts of the bank, and that he is not 
liable to the corporation for losses which he could have averted only by 
making such an examination. The contrary doctrine prevails in some 
States ; and even in the federal courts considerable dissatisfaction with 
this view of the Supreme Court has been expressed. The rule of Briggs a 
v. Spaulding, supra, was followed, in the recent case of Warner v. Penoyer, : 
82 Fed. Rep. 181, but with evident bad grace. From the standpoint of ty 
the business man, however, the rule must be considered salutary. Un- 
fortunate results come from looking upon a bank director as a trustee for 

the bank, or for its creditors. Analysis of this position discloses difficul- 
ties both technical and practical ; for if there is a trust it is technically 4 
hard to find any trust ves; and in practice it is impossible to demand of 
a director the time and care which are demanded of a trustee. The duty : 
owed by the director to the corporation, according to the better view, is +3 
a legal one, the duty of care under all the circumstances of his office ; 4 
and comparison of this legal duty with the equitable duty of a trustee 
seems vain except as a means of emphasizing the difference. 

Applying the common-law test, one can hardly escape the conclu- 
sion that the average man would not feel it incumbent upon him as direc- 
tor of a bank to inspect the discount register and the general ledger. 
Matters concerning the policy of the bank, the loans contracted, and the 
collateral received, call for his general supervision ; but in fulfilling this 
duty he is ordinarily entitled to rely upon the statements made by the 
officers of the bank, without verifying them in detail in the accounts. 
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The practice of business is to be considered, not as conclusive, but as 
evidence of what is reasonable ; and business practice demands no such 
personal examination. Merely to compare cash balances with book 
balances and to examine collateral securities would take a director more 
time than can in fairness be asked ; and if in addition he were required 
to make a study of the receivable paper and the specific entries in the 
ledger no business man would accept the office. In supporting the rule 
of Briggs v. Spaulding, supra, it must be remembered, moreover, that the 
rule is not dogmatic ; it requires a consideration of all the circumstances 
of each case ; and when circumstances give rise to suspicion it would 
hold a director culpable in not setting on foot an investigation. Only so 
long as he acts in good faith can he be protected from liability. 


DECLARATIONS OF PHYSICAL CONDITION. — Perhaps no branch of the 
law of evidence has had such an important development in recent years 
as the exception to the rule against hearsay in respect to declarations by 
a person as to his mental or physical condition. ‘This exception, like all 
exceptions to hearsay, is based on historical grounds rather than on 
any broad principles of reasoning, and unfortunately its development 
in our different States has not been uniform. In a recent case in the 
New Jersey Court of Appeals it was stated that the declarations by the 
plaintiff of his symptoms made to a physician in order that the latter 
might give his opinion as witness for the plaintiff, are not admissible. 
The action for injuries by the plaintiff had already been commenced. 
Lambertson v. Consolidated Co., 38 Atl. Rep. 683. The court says that 
statements made to a physician for the purpose of treatment derive 
“credibility beyond hearsay” because of the strong incentive of a 
patient to speak truthfully to one about to administer remedies to him. 
But when the physician is merely to give his opinion for the patient, 
all incentive to truthfulness is gone, and, instead, ‘self-interest becomes 
a motive for distortion, exaggeration, and falsehood.” 

The Court seems to assume that declarations of symptoms are admis- 
sible only when made to a physician for the purpose of treatment ; a view 
which, it must be admitted, has grown up in several States, (see, for 
example, Grand Rapids R. R. v. Huntley, 38 Mich. 537). The better 
rule, however, seems to be that declarations of physical or mental con- 
dition made to any one are admissible as evidence of such condition. 
(Greenleaf, 15th ed., § 102). As to the objection that the declarations 
were fost litem motam, that rule, as a rule of exclusion, seems to have 
been uniformly applied only to declarations as to matters of pedigree or 
of public and general interest. That the statements, then, in the present 
case were made for the purpose of enabling the physician to testify for 
the declarant, and that an action had already been commenced by the 
latter, would appear rather to detract from the weight of such evidence 
than to exclude it altogether. The motive for fraud or falsehood in 
making the declarations would vary according to the circumstances of 


each case, and the jury, under proper instructions, would judge of the 
credibility of the evidence. 


A LIBERAL CONSTRUCTION OF A MECHANIC’s Lien Law. — The object 
of the Mechanics’ Lien Laws is “to make the pay of those whose labor 
has gone to enhance the value of the erection, prompt and secure in all 
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cases against both the misfortunes and the possible dishonesty of their em- 
ployers ; and the construction to be adopted is that which, without violat- 
ing the true signification of the language employed, shall best promote the 
object and efficiency of the statute.” Barrows, J., in Collins Granite Co. v. 
Devereux, 72 Me. 422. A recent illustration of liberal construction un- 
der such laws is the decision of the Supreme Court of the United States 
in Springer Land Association v. Ford, 18 Sup. Ct. Rep. 170. The ques- 
tion in this case was as to the extent of land subject to a lien for labor 
performed on a ditch. The statute gave a lien for labor performed on 
improvements on land, including ditches, and provided in general that 
“the land on which any improvement is constructed, together with a 
convenient space about the same, or so much as may be required for the 
convenient use and occupation of the same, — to be determined by the 
court, — is also subject.” This was construed to give a lien not only on 
the ditch itself, but also on the tract of twenty-two thousand acres which 
the ditch was intended to irrigate. Chief Justice Fuller, for the court, 
says, in substance, that to limit the lien to the strip sixty feet in width and 
twenty-six miles long, which was actually occupied by the ditch, ‘ would 
unreasonably circumscribe the meaning of the statute.” The ditch could 
not be operated without the tract it was intended to water. “ Each was 
dependent on the other, and both were bound together in the accomplish- 
ment of a common purpose.” 

Mechanics’ lien laws are interpreted either strictly, as granting one 
class of citizens special privileges in derogation of the common law, or 
liberally, as fostering the improvement of the country by justly aiding 
the laborer. Courts generally shape their views according as the statute 
in question is equitable or not. If the statute proposes to charge the 
property of one man for the debts of another, it will be strictly con- 
strued ; but if it gives no more than a fair security to the laborer out of 
the property of the employer, it will be interpreted liberally. The statute 
in this case seems just ; and the court were doubtless correct in constru- 
ing it liberally. Whether even by liberal construction the twenty-two 
thousand acres were “required for the convenient use” of the ditch, 
within the meaning of the legislature, is not as clear. Control of the 
ditch would give practical control over the lands, and would seem in 
itself ample security for the labor expended. It might be argued, more- 
over, that the words of the statute apply rather to the space necessary 
for conducting the water properly, for repairing the banks, and so forth, 
than to the land whose proprietors, by withholding their patronage, might 
make the operation of the ditch unprofitable. Still the decision from a 
moral standpoint is not unjust. Other jurisdictions have gone even 
further; and considering the present tendency of legislation to give 
the mechanic every encouragement, the result here reached is probably 
justifiable. 


Suipments C. O. D. versus THE Liquor Laws. — A man in a place 
where the sale of intoxicants is prohibited orders liquor from a licensed 
dealer in an adjoining county to be sent C. O. D. On its arrival he pays 
the carrier the price and express charges, and is given possession. Has 
there been an offence under the liquor laws? 

This question recently came before the Kentucky Court of Appeals, 
James v. Commonwealth, 42 S. W. Rep. 1107; and it was ruled that the 
transfer of title took place when the goods were given to the express 
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company, and accordingly that the statute had not been violated. The 
question has been considerably discussed in other States, with some con- 
flict of opinion, but the rule above stated seems to be correct. Courts 
taking the opposite view contend that the carrier is the agent of the seller, 
and that payment of the price is a condition precedent to the transfer of 
title. They receive apparent support from the many cases which have 
held that when a vendor takes a bill of lading from the carrier to his 
own order he retains title, though the goods are consigned to, and at the 
risk of, the buyer. This support, however, is apparent only, as in most 
of these cases the right of possession was the only point in dispute, and 
the remarks about title were uncalled for. Repetition has so established 
these dicfa that they will now probably be followed as law ; they appear, 
nevertheless, to be founded on mistake, and should govern only in cases 
where bills of lading are taken. 

Title depends ultimately on the intention of the parties. Shipment 
at the buyer’s risk throws on him all the burdens of ownership. If he 
pays the freight, the carrier must be considered his agent rather than the 
agent of the vendor. Accordingly, when these facts appear, title will be 
presumed to pass at the time of shipment by mutual assent. When ad- 
ditional facts appear, the inquiry should be how far they tend to support 
or rebut this inference. Now it seems plain that adding the words 
“cash on delivery” does not necessarily show more than a desire to 
control the possession, which desire is entirely consistent with an inten- 
tion to pass title. And finally, when we consider that, in nine cases out 
of ten, the shipper will know the liquor laws in question, it seems unrea- 
sonable to say that he exposes himself to a criminal prosecution for the 
sake of retaining title when he can keep every advantage by a simple 
lien. 


THE Mayor oF Boston ENJOINED.— The injunction issued Jan. 25, 
1898, by Judge Richardson, of the Superior Court of Massachusetts, 
against the mayor of the city of Boston and others, has the distinction of 
involving at once questions of importance from the three standpoints of 
politics, law, and equity. Lynch & Woodward v. Josiah Quincy et al., 
Boston Advertiser, Jan. 26, 1898. The plaintiffs were under contract with 
the city to make repairs upon the Dover Street bath-houses. Failing 
to carry out a bare promise on their part to employ only union men, a 
promise which was distinct from the contract, and not enforceable at law, 
they were ordered, by the authority of the mayor, at the request of the 
labor unions, to stop work. Police were sent to enforce this order ; 
whereupon the plaintiffs applied for an injunction. A temporary injunc- 
tion was accordingly granted, by Judge Richardson, which restrained the 
mayor and the other defendants from further interference. 

Commendable or ill-advised as the action of Mayor Quincy may have 
been, judged by the standards of ethics or politics, that inquiry is beyond 
the province of the law. Whether the act restrained, however, was a 
tort, and, if a tort, whether equity had jurisdiction to restrain it, are liv- 
ing questions. The first point the law must answer by saying that Mayor 
Quincy’s act was a legal wrong. The court seems to have been right in 
holding that his interference was outside the scope of his authority, and 
not binding upon the city. His act, therefore, is to be looked upon as 
done in his personal capacity, with the intention of preventing the plain- 
tiffs from completing their contract. Such a prevention is a tort. The 
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usual form of this wrong, it is true, shown by the cases which follow Lum/ey 
v. Gye, 2 E. & B. 216, is the prevention of a third person from carrying 
out his contract obligation to the plaintiff; but upon principle the injury 
to the plaintiff’s contract is the same if he is himself prevented from 
carrying out his own obligation to the third person. The authority, also, 
of the United States Supreme Court sanctions the conclusion that the 
mayor’s act was a tort for which he would be liable in Camages. Angle 
v. Chicago, St. P., M., & O. Ry. Co., 151 U.S. 1. 

The further question whether equity properly had control over this 
case gains little light from the authorities. Equity jurisdiction in America 
has been somewhat abused in cases of strikes and interference with busi- 
ness, — cases which should not be followed blindly. The present case, 
however, differs from them. See Zhomas v. Cin., N. O., & T. P. R. RK. 
Co., 62 Fed. Rep. 803. The right infringed when business, so called, is 
interfered with is generally the personal right to transact business freely, 
and in behalf of a personal right equity is slow to interfere. The right 
to the contract, on the other hand, which is here violated, is a right of 
property, incorporeal, to be sure, but yet clearly distinguishable from a 
mere personal right. Equity will not look complacently upon its destruc- 
tion, or refuse to give negative relief when circumstances show the inad- 
equacy of the remedy at law. Serious difficulty in the present case would 
be found on assessing the damages at law ; this fact alone is a ground on 
which equity may step in. A current of authority also allows more than 
ordinary latitude in granting injunctions against persons having public 
authority who abuse the powers delegated tothem. A more fundamental 
reason, however, for equity jurisdiction may be suggested, — a reason no- 
where clearly stated, but indistinctly pointed out as the path for the future 
development of equity. By preventing the plaintiff from completing his 
contract the mayor would virtually substitute a claim against himself for 
the claim which the plaintiffs would have against the city on completing 
the contract ; it seems unjust that a doubtful claim against an individual 
should be held equivalent to the contract claim against the solvent city 
corporation. For this reason the remedy at law would be inadequate. 
The credit of the parties, perhaps, may be hard to compare ; but equity 
should be justified in holding that no such tortfeasor can say that the 
claim against him which arises out of his tort is equivalent to the claim 
under the contract which he has destroyed. 


BEQUESTS TO A CORPORATION. — The reasons of public policy which 
induce legislatures to restrict the amount of property which charitable 
corporations are authorized to hold are not very clear; and the slight 
importance which the law-makers attach to such restrictions is shown 
by the readiness with which they usually remove them as soon as a 
gift is made to such a corporation which would increase the property 
beyond the limit set. Where the courts, however, hold that such restric- 
tions render a gift entirely void, so that the heirs or next of kin have the 
same rights as if it had never been made, the action of the legislature 
comes too late to aid the corporation. In the case of Farrington v. Putnam, 
37 Atl. Rep. 652, the Supreme Court of Maine were very evidently animated 
by a desire to help a worthy charity out of the predicament which would 
follow from such a view of the nature of the restrictions on its authority 
to hold property. The indulgence of this desire, however, is most ably 
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justified by Chief Justice Peters in his long and learned opinion. What 
makes this case especially interesting is that the gift was of personalty, so 
that the decision is, on its face, directly contrary to that in Re McGraw’s 
Estate, 111 N. Y. 66, the most important previous case on bequests of 
personalty. The court does not directly disapprove that case, taking 
it to rest on a strict construction of certain New York statutes, but its 
reasoning all goes in the contrary direction. 

The want of clearness in all the cases on this subject results, perhaps, 
from a failure to perceive that in establishing its rule on this subject 
any court can, with some justification in principle, draw the line against 
gifts to corporations, in excess of the amount they are authorized to hold, 
at any one of three places, or not at all. * It can draw it so as to exclude 
such gifts in all cases; or between gifts inter vivos and gift by will; or 
between devises of land and bequests of personalty. Or it can hold all 
such gifts valid, always leaving to the State, of course, its right to punish 
the corporation by direct proceedings for its violation of its charter. 
Consistently to treat all gifts in excess of the limit as void would 
probably seem too severe a policy to any court. ‘The possibility of a 
distinction between gifts iz/er vives and testamentary gifts was pointed 
out ing Harvarp Law Review, 350. Still stronger technical grounds 
would seem to exist for making a distinction between devises and bequests. 
No practical reason, on the other hand, can easily be found for drawing 
the line at any particular place. In this branch, at least, of the subject of 
ultra vires transactions by corporations, the doctrine that only the State 
can take advantage of the lack of authority in the corporation seems very 
attractive. 


A MarIiTIME Contract or CARRIAGE. — It was formerly the opinion of 
several American jurists, including Mr. Justice Betts, an acknowledged 
authority on maritime law, that when a contract of carriage by sea has 
been entered into, not only the owner, but the vessel herself, is at once 
bound, without more, to the performance of the contract; or, in other 
words, that a right 7 rem immediately arises. A dictum, however, of the 
Supreme Court of the United States in Zhe Freeman v. Buckingham, 18 
How. 182, seems to have changed the trend of decisions, and it is un- 
questionably the prevailing doctrine at the present day that a court of 
admiralty has no jurisdiction 2 vem for the breach of a purely executory 
contract. 

The recent case of Zhe Eugene, 83 Fed. 222, is in accordance with this 
modern doctrine. Usually the question has arisen in connection with a 
contract of affreightment, and this late decision is interesting as showing 
that the principle is equally applicable to a contract of passenger car- 
riage. In this case it appears that the owner of the steamer “ Eugene” 
contracted to carry the libellants, with their baggage, on board that par- 
ticular vessel, from St. Michaels to Dawson City. ‘The libellants alleged 
a breach of this contract on the part of the vessel in that she never went 
to St. Michaels to receive them. The court held that a suit zz rem was 
not maintainable for a breach of this executory contract, inasmuch as the 
lien, upon which the right to proceed zz rem depends, does not attach 
until the passenger has placed himself within the care and under the con- 
trol of the ship’s master. 

It would seem to be the correct view that no lien upon the vessel arises 
merely from the fact that her owner has entered into a contract of car- 
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riage. ‘The basis of a maritime lien is to be found in marine service by 
or to the vessel herself, often irrespective of the contracts of her owner. 
Where, therefore, the parties have made a contract of carriage, there re- 
mains the further question as to what must be done in performance of 
the contract in order to entitle the passenger or the shipper to a lien 
upon the vessel herself. Many of the cases, including Zze Eugene, seem 
to proceed upon the theory that the obligation between the vessel and the 
cargo or passenger being mutual and reciprocal the lien attaches as soon 
as the cargo or the passenger is on board the ship, or at least under the 
control of the master. It is conceived, however, that in strictness no lien 
upon the vessel comes into existence until she sets sail. Before the 
voyage actually begins, the passenger or shipper has adequate remedy 
against the carrier in the courts of common law, or by a proceeding 
in personam in the courts of admiralty ; and until that time the vessel 
herself can hardly be considered at fault. But as soon as the vessel 
leaves her dock, she enters upon marine service, and from that moment 
the vessel and the cargo or passenger may truly be regarded as mutually 
and reciprocally bound. ‘This view is certainly supported by the analo- 
gous cases which hold that the carrier has no lien upon the goods until 
the ship starts upon her voyage. 


THE Maker’s DEFENCE OF “ NEVER CONTRACTED.” — A late English 
case, decided by Lord Chief Justice Russell, clearly illustrates an im- 
portant distinction in the law of negotiable paper. In this case, Lewis 
v. Clay (reported in 42 Solicitors’ Journal, 151), which was an action by 
the payee of a note against one of two co-makers, the defendant pleaded 
that he never made the note. It seems that the defendant signed the 
instrument without reading it, relying upon the fraudulent statement of 
his friend, the other co-maker, that he was simply witnessing a deed. The 
jury found that the defendant had not been negligent, and that the plain- 
tiff took the note from the fraudulent co-maker for value and without 
notice. It was held that the defendant, having used due care, was not 
estopped from setting up the true facts; and that, according to these 
facts, the defendant had never made the note in question. 
Unquestionably the true nature of the obligation assumed by the 
maker of a note is that of contract to pay the payee or the holder in 
due course. One of the essential characteristics of contract, however, 
is mental assent, and in such .a case as Lewis v. Clay, supra, where the 
defendant thought he was signing an entirely different instrument, it is 
certainly difficult to find this feature. As tersely put by Mr. Justice 
Byles, in Foster v. Mackinnon, L. R. 4 C. P. 704, a similar case, “he 
never intended to sign, and therefore, in contemplation of law, never 
did sign, the contract to which his name is appended.” Though, in 
Lord Russell’s view, the plaintiff in Zewis v. Clay, being the named 
payee, was not a holder in due course, it has been the law ever since 
the decision in Foster v. Mackinnon that, in the absence of negligence, 
the plea that there has not only been fraud, but that the defendant has 
never entered into the contract, is equally available against such a holder. 
Where, however, the defendant has acted without due care, as by not read- 
ing the paper when he should have read it, it is properly held that he is 
estopped as against a purchaser for value without notice from denying 
the execution of the instrument; and, according to Lewis v. Clay, the 
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negligent defendant may also be estopped as against the named payee 
who has purchased innocently. 

There is clearly a sharp distinction between such cases as Foster v. 
Mackinnon and Lewis v. Clay, and the cases where the defendant has 
really intended to enter into the contractual obligation represented by the 
negotiable instrument upon which he has placed his name. In the latter 
cases, the defendant has actually made the note in question, and, though 
he has been induced to sign his name by fraud or duress, he is neverthe- 
less liable to a purchaser for value without notice. 


Tue Payee As A HOLDER IN DuE Course. — The case of Lewis v. Clay, 
discussed in the preceding note, is also of interest because of Lord Rus- 
sell’s dictum that the plaintiff as named payee was an immediate party, 
and could not, therefore, be regarded as a holder in due course, though 
he paid value and took without notice. 

Lord Russell, in support of this view, relies chiefly upon the Bills of 
Exchange Act. It would seem, however, that by a proper interpretation 
of that statute, such a payee as the plaintiff in the case under considera- 
tion should be regarded as much a holder in due course as a subsequent 
transferee ; and, apart from the statute, Lord Russell’s position is clearly 
inconsistent with the overwhelming weight of authority both in England 
and the United States. See, among other cases, Masters v. lbberson, 
8 C. B. 100; Watson v. Russell, 31 L. J. Q. B. 304; Fairbanks v. Snow, 
145 Mass. 153 ; Lucas v. Owens, 113 Ind. 521, and cases cited. Appar- 
ently the courts of only one jurisdiction hold the contrary opinion. See 
Camp v. Sturdevant, 16 Neb. 693. Moreover, it is conceived that on 
strict legal principle the dictum cannot be supported. The payee, in such 
a case as Lewis v. Clay, purchases the legal title to an instrument, com- 
plete and regular on its face, for a valuable consideration and without 
notice of fraud, duress, or lack of consideration. Under such circum- 
stances, to subject the plaintiff to all the defences that might be raised 
against an immediate party privy to the whole transaction, would not only 
work injustice, but would be contrary to well-established principles of law 
as to the nature of purchase for value without notice. 

The provisions of the English Bills of Exchange Act in regard toa 
holder in due course have been incorporated into the Negotiable Instru- 
ments Law, which has been already enacted in several of our States, and 
American lawyers, therefore, will be especially interested in watching the 
influence of Lord Russell’s position upon future decisions. It is not 
believed that either the English or the American courts will change their 
present opinion. 


RECAPTION OF A RaILRoaD Seat. — An interesting and unique case 
in railroad law was recently decided in one of the English lower courts 
(see Albany Law Journal, Jan. 8, 1898). A gentleman travelling in a 
train temporarily left his carriage at one of the stations, and took the 
usual precaution to reserve his seat by leaving therein his umbrella and 
newspapers. While absent, another passenger seized his seat, and re- 
fused to give it up until forcibly ejected by the former occupant. The 
ejected passenger brought an action for damages against the original 
holder of the seat. The action was dismissed, and a counter-claim for 
similar damages sustained. ‘The court said that this universal mode of 
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reserving a seat was justifiable and convenient, and that reasonable force 
may be used to eject an intruder. It has not been possible to obtain a 
full report of the case, so that the legal grounds upon which the court 
proceeded must remain a matter of conjecture. Certainly it is difficult 
to find any interest or property in the holder of a seat upon which to 
base his right of recaption. It may be suggested, however, that a pas- 
senger in a train has been given the custody of his seat by the railroad 
company. He is entitled by his contract of carriage to some seat, and 
although the company could compel him to change it, still, as against all 
others, the law should permit him to maintain the custody of a seat he 
has rightfully taken, and to eject any one that usurps it. The servant 
to whom a master intrusts a horse, has not possession of it, yet surely he 
could lawfully recapture the horse from a thief. A lodger cannot be 
said to have possession of the meal placed before him, yet who would 
deny him the right to retake from his grasping neighbor his knife and 
fork, or his turkey? And even assuming that the holder of a reserved 
seat in a theatre has no right of property, who can doubt that he 
would have a right to eject an intruder? ‘here is little or no decided 
authority for such a view, but it is submitted that the case is an example 
of a right so universally recognized by the good sense of the public, that 
it has not hitherto come up in a court of law. 

The decision that reasonable force may be used in retaking the seat 
appears, perhaps, inexpedient as tending to produce breaches of the peace 
(see N. Y. L. J., Jan. 19, 1898); yet in ordinary cases of recaption the 
law permits the use of reasonable force, short of wounding or the use 
of dangerous weapons, in regaining momentarily interrupted possession. 
Commonwealth v. Donahue, 148 Mass. 529. 


GREAT ENGLISH JUDGES. — CoMMON PLEas. — This last of a series of 
notes the object of which has been to individualize, in the slight degree 
that is possible in such narrow limits, certain names familiar to those ac- 
quainted with the English Reports, does not find in the Court of Common 
Pleas so rich a field for selection as in the Chancellorship, the King’s 
Bench, or the Exchequer. Coke, and Sir Matthew Hale, to be sure, sat 
in the Common Pleas, but during a more modern period this court has 
fewer great names in the list of its judges than the others. 

From 1829 to 1846 the Chief Justice of the Common Pleas was Sir 
Nicolas Conyngham Tindal. He was born at Chelmsford in 1776; edu- 
cated at Trinity College, Cambridge, where, after a highly creditable 
career, he was made a fellow of his college ; studied law at Lincoln’s 
Inn, and first took up the practice of special pleading. In this branch of 
law he became very proficient, and attracted so considerable a business 
that in 1809 he was able to be called to the bar, and to give up his fel- 
lowship by marrying. At the bar he soon had plenty of employment. 
Many pupils, too, resorted to his chambers, among them two young men 
who later became known in the legal world as Lord Brougham, and Baron 
Parke. As a lawyer Tindal was distinguished rather for the logical skill 
with which he argued, due no doubt to his study of special pleading, 
than for any natural eloquence or rhetorical force. Perhaps the two most 
interesting events of his career at the bar were his share in the defence of 
Queen Caroline, and his conduct of the appellee’s case in Ashford v. 
Thornton, 1 Barn. & Ald. 405. In that case, which was an appeal of 
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murder, Tindal in behalf of his client demanded wager of battle, and 
convinced the court that as the law stood they had no option but to sup- 
port the appellee’s refusal to put himself on the country. By this ingenious 
use of the old law Tindal saved his client ; for when Thornton was indicted 
by the Crown he was able to plead aufrefois acquit, and was immediately 
dismissed. In 1829 Tindal was made Chief Justice of the Common Pleas, 
having been Solicitor-General, and for several years a member of Parlia- 
ment. During the seventeen years he presided over this court he was 
remarkable for his urbane and dignified manners, his invariable good 
temper, and his sound exposition of the law. * As a judge he was almost 
universally looked up to and respected. Socially he seems to have in- 
spired those who knew him with a strong and respectful regard. His 
usually grave demeanor made familiarity impossible, but his courtesy and 
amiable disposition engaged people’s affections. He died in 1846. 

Sir William Henry Maule was a judge of the Court of Common Pleas 
from 1839 to 1855. He was educated at Trinity College, Cambridge, and 
was senior wrangler in the mathematical tripos and fellow of the college. 
His favorite study was mathematics, in which he was singularly proficient, 
being offered a professorship in that science at Haileybury College, which 
he refused. In 1814 he was called to the bar, where his advancement, 
though not rapid, was steady and sure. He had a great reputation as a 
commercial lawyer, being an acknowledged authority on questions of 
maritime insurance. He was king’s counsel, counsel to the Bank of 
England, and a Liberal member of Parliament. In 1839 he was made 
baron of the Exchequer and knighted, and the same year was transferred 
to the Common Pleas. He resigned from that court in 1855, but was 
shortly after sworn of the Privy Council, and served on the Judicial Com- 
mittee till his death in 1858. Maule was one of the best judges of the 
Common Pleas. His thorough knowledge of law was reinforced by sound 
common sense, and his ingenuity for defeating technicalities was happily 
a marked characteristic. His judgments are excellent examples of proper 
judicial opinions, — clear, pithy, and enriched with well-chosen illustra- 
tions. Both at the bar and on the bench Maule was famous for his ironi- 
cal humor. ‘This habit of mind it is said sometimes led to unlooked-for 
results at Nisi Prius trials of criminals. After the judge’s summing up, 
the jury in their deliberations frequently mistook the ironical language 
they had listened to as the serious opinion of the court, and returned 
a verdict precisely opposite to what was looked for and desired. 
Socially Maule was distinguished for refined pleasantry and cordiality 
of friendship. 


A Maxim Misusep. — Fallacy shields itself behind many a Latin 
maxim. “J/gnorantia juris non excusat;” this maxim has done its share 
in confusing the law of quasi-contracts. Its original meaning was that 
one person cannot excuse wrong done to another by showing that he 
acted in ignorance of the law. As misapplied in Ailbie v. Lumley, 2 East, 
469, the words have had the additional meaning attributed to them that a 
plaintiff who brings action to recover money paid under mistake of law can- 
not recover. Founded on a misconception, this doctrine has dominated 
English law, and is to-day received in most American States. When an 
illegal tax has been paid under belief that it is legal, and the payer de- 
mands repayment of his money, the courts, as in the recent case of 
Pomeroy v. Board of Commissioners of Graham County, 50 Pac. Rep. 1094 
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(Kas.), refuse relief almost without discussion. A few courts, however, 
have noticed the fallacy, and have properly declined to follow the Eng- 
lish authorities. Morthrup v. Graves, 19 Conn. 548. Ignorance of law, 
indeed, does not excuse ; but one who has paid money under a mistake 
of law does not ask excuse, for he has done no wrong. In conscience 
he is as much entitled to recover his money as if his mistake had been 
one of fact, and the law should afford him the same redress. 


RECENT CASES. 


ConFLICT OF LAWS— FOREIGN CORPORATIONS — TAXATION. — A Statute provided 
that non-residents doing business in the State of New York should be taxed on all 
sums invested in that business, as if they were residents. Ae/d, that the credits of a 
oe corporation were thereby subjected to taxation. People v. Barker, 48 N.Y. 

upp. 553: 

The tax is laid not upon the right of the foreign corporation to do business in New 
York, but on its property. Property of a non-resident must be situated within the 
State in order that it may be taxed there. People v. Comm’rs of Taxes, 23 N.Y. 224. 
The sztus of a debt is the domicile of the creditor, and it can be taxed there, K7rd/and v. 
Hotchkiss, 100 U.S. 491; but not elsewhere, State Tax on Foreign-held Bonds, 15 Wall. 
300. A person can have only one domicile at one time, Adington v. No. Bridgewater, 
23 Pick. 170; and the State of incorporation is the domicile of the corporation. Paz v. 
Virginia, 8 Wall. 168, 181. Ingraham, J., dissenting in the principal case, follows this 
reasoning. The notion of the majority, that the credit isin New York merely because 
it appears on the books of the agency there, seems to be unsound. 


CONFLICT OF LAws — TorTS — STATUTES. — Kentucky and Tennessee have some- 
what similar statutes as to recovery for causing death wrongfully. Plaintiff's decedent 
was killed in Tennessee by defendant’s negligence. In that State contributory negli- 
gence is not a bar to an action, but merely goes in mitigation of damages. Ina suit in 
Kentucky, where contributory negligence is a bar, Ae/d, that the law of Tennessee 
should govern defendant’s liability. Lowisville & N. R. R. Co. v. Whitlow’s Adm’r, 
43 S. W. Rep. 711 (Ky.). 

Actions for common-law torts to the person or to personal property are generally 
held to be transitory in their nature, and may be brought wherever the wrongdoer may 
be found and jurisdiction of his person obtained. Afitchell v. Harmony, 13 How. 115. 
The English courts, however, refuse to enforce rights acquired by foreign law unless 
by English law the defendant would have been liable. Zhe Halley, L. R. 2 P. C. 193. 
In this country the question usually arises in regard to actions for torts which are made 
actionable by statute in the place where they are committed. ‘The earlier cases refused 
recovery on the ground that they would not enforce foreign penal laws, —a reason sound 
enough, but not applicable to the facts. The courts now generally hold that such rights 
will be enforced where there is a similar though not identical statute in the forum. 
Dennick v. R. R. Co., 103 U.S. 11. Whether a similar statute in the forum is neces- 
sary is not everywhere agreed, but the true rule is believed to be as follows. Rights 
acquired in one State, whether in contract or tort (except certain classes of torts to 
realty), by statute or the common law, will be enforced everywhere unless contrary 
to public policy as interpreted in the forum. That the /ex fort would not bave 
considered the act a tort or the contract valid does not show it to be against public 
policy; it must be against good morals or natural justice. Herrick v. Minneapolis, ete. 
R. R. Co., 31 Minn. 11. 


ConsTITUTIONAL LAw— Ex Post Facto STaTUTE.—A statute was passed after 
a crime was committed, which abrogated the previously existing rule that writings were 
not admissible for comparison with a disputed writing, unless they were in evidence and 
‘admitted to be in the handwriting of the partv affected. He/d, that it was not an ex post 
facto law. State v. Thompson, 42 S. W. Rep. 949 (Mo.). 

Every law that alters the legal rules of evidence, and receives less or different 
testimony than the law required at the time of the commission of the offence, in order 
to convict the offender, is ex post facto. Calder v. Bull, 3 Dall. 386. This test has 
always been acceded to. ving v. Missouri, 107 U.S. 221. But the principal case is 
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not open to this objection. The statute does not change the sort of evidence which 
may be introduced. It simply admits a larger class of writings than before. It is 
within the principle of Hot v. Utah, 110 U. S. 574. In that case it was held that a 
statute passed after the commission of the crime, removing the disability of convicts to . 
testify, was not ex post facto. It made no change in the kind of evidence which might 
be received, but simply enlarged the class of persons who might testify. 


CONTRACTS — CONDITIONS — SATISFACTION OF PROMISOR.— Plaintiff sold certain 
machinery to defendant, payment to be conditional upon its operating to the latter’s 
satisfaction. In an action by plaintiff for the purchase price, Ae/d, that, if defendant 
should have been satisfied, he is liable. He cannot reject the machinery arbitrarily, 
but must show reason for his dissatisfaction. Mummel v. Stern, 48 N. Y. Supp. 528. 

The court merely follows previous New York decisions. Dad/ v. Nodle, 116 N. Y. 
230. The authorities generally are not unanimous on the point. The intention of the 
parties should furnish the governing principle. Therefore, if, by the natural interpreta- 
tion of the agreement, payment appears to be dependent upon the actual satisfaction of 
the promisor, there seems little reason for stretching the fair meaning of the words in 
order to give a contrary decision. No rule of law or supposed public policy precludes 
the enforcement of such a condition so long as the promisor acts in good faith, and the 
doctrine of the principal case imposes upon the defendant a liability which neither party 
intended him to assume. Sizgerly v. Thayer, 108 Pa. 291. An earlier New Yor 
case is in accord with the above view, and with Singerly v. Thayer, supra, but the 
principal case represents the present law in that State. Gray v. Central, etc. R. R. Co., 
11 Hun, 70. The practical result is often the same, however, as the line separating an 
unreasonable rejection from fraud is often very indistinct. 


ConTRACTS — DIVISIBLE CONTRACTS — DAMAGES. — The defendant railroad com- 
pany contracted to furnish plaintiff with an annual pass, to be renewed at the pleasure 
of plaintiff. In an action for breach of the contract, e/d, that the contract is divisi- 
ble, and plaintiff can only recover damages for breaches occurring before the com- 
mencement of the action. Kansas & C. P. Ry. Co. v. Curry, 51 Pac. Rep. 576 (Kan.). 

The pass had been refused for five consecutive years. If, therefore, the contract 
had been bilateral, the breach would probably have gone to the essence, and would have 
excused plaintiff from performance of his part. This seems to be the test even in uni- 
lateral contracts like the present, in determining whether the plaintiff may treat the 
agreement as at an end and recover prospective damages. The decisions upon con- 
tracts for support or for employment have generally followed this principle, and it is 
difficult to distinguish the principal case from these, 2 Sedg. Dam., 8th ed., 126; 
Parker v. Russell, 133 Mass. 74. Whether there has been such a total breach is a 

uestion of fact. Hemelee v. Hall, 31 Vt. 582. The adoption of the above doctrine 

oes not necessarily preclude the plaintiff from treating the contract as still in exist- 
ence, and electing to recover merely for damage which he has suffered before the 
commencement of the action. 


CONTRACTS — STATUTE OF LIMITATIONS — WAIVER. — He/d, where a creditor 
was induced to forbear to sue on the faith of a parol promise by the debior not to 
plead the Statute of Limitations, the latter defence will not be sustained, even though 
the Code provides that only a written acknowledgment shall be sufficient to take a debt 
out of the Statute. Cecil v. Henderson, 28 S. E. Rep. 481 (N. C.). 

This decision is in accordance with the settled law of North Carolina. Barcroft v. 
Roberts, 91 N. C. 368. In England, it seems that a mere — not to plead the 
Statute, even if the creditor forbears to sue in reliance thereon, is not a sufficient 
acknowledgment. Rackham v. Marriott, 2 H. & N. 196; Banning, Statute of Limita- 
tions, 52. But see Gardner v. M’ Mahon, 3 Q. B. 561. In this country, also, the law is 
in a somewhat unsettled condition. 1 Wood on Limitations, 228. The line of North 
Carolina decisions culminating in the principal case directly contravenes the Statute 
requiring all acknowledgments to be in writing, and forms another illustration of the 
same desire to prevent the legislature from working injustice, which in many instances 
has nullified the Statute of Frauds. In Maine, the courts have gone to the opposite 
extreme, and will not allow an action for breach of a parol agreement, upon good con- 
sideration, not to take advantage of the defence of limitations. Hodgdon v. Chase, 32 
Me. 169. That is straining the Statute for the sake of working a hardship, and is less 
easily justified than the course taken in North Carolina. 


CoRPORATIONS — DEALINGS WITH STOCKHOLDER — Notice. — A corporation pur- 
chased land from two persons, who held the record title, and also owned most of the 
corporate stock. No one representing the corporation, except one of the grantors, knew 
that the land was affected by an unrecorded trust instrument. /e/d, that his knowledge 
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was not to be imputed to the corporation, and that it was a purchaser without notice. 
Whittle v. Vanderbilt Mining Co., 83 Fed. Rep. 48. 

The general rule is that notice to the agent is notice to the principal, or, as it is more 
commonly stated, it is presumed that facts in the knowledge of the agent have been 
communicated to the principal. Story on Agency, § 140. But where the agent is 
acting on his own behalf, adversely to the principal, the rule does not apply. Obvi- 
ously, there can be no presumption that the agent will communicate facts within his 
knowledge which it is for his advantage to conceal. Frenkel v. Hudson, 82 Ala. 158. 
Under such circumstances, he ceases to be an agent in any real sense, and becomes, 
for the purposes of the transaction, a stranger. 4 ‘Thompson on Corporations, § 5206. 


CRIMINAL LAw — ASSAULT AND BATTERY— CONSENT. — Defendant, a druggist, 
at a purchaser’s request, sold croton oil to him concealed in candy, and in sufficient 
quantities to produce injury. Defendant believed that it was to be administered to 
some person as a joke, and not for medicinal purposes. The purchaser administered 
it to X, who was injured thereby. He/d, that defendant is guilty of an assault and 
battery. State v. Monroe, 28 S. E. Rep. 547 (N. C.). 

It was a statutory misdemeanor to retail croton oil without a label, but this fact had 
no influence upon the result. The force in an assault and battery may be applied in- 
ternally, and defendant was at least criminally negligent. Carr v. State, 135 Ind. 1. 
The English law was at one time in accord with the principal case. eg. v. Button, 
8 C. & P. 660. The later cases overruled Reg. v. Button, but their evil effect has been 
largely obviated in England by statute. eg. v. Hanson, 2 C. & K. 912. The principal 
difficulty arises on the question of consent, as the consent of the injured party is a 
defence in many misdemeanors. Consent is not present in these cases, however, for, 
because a party accepts one article, he does not necessarily consent to accept another 
different article concealed therein. Com. v. Stratton, 114 Mass. 303. It is not a case 
of fraud vitiating consent, for there is no consent. Failure to recognize the above dis- 
tinction was the cause of the erroneous decision in Reg. v. Clarence, 22 Q. B. 23. 


CRIMINAL LAW — FALSE PRETENCES— OBTAINING CREDIT BY FRAUD. — De- 
fendant entered a restaurant, and ordered and partook of a meal, having at the time 
no money in his possession with which to make the customary cash payment. e/d, 
the evidence will not support a conviction for obtaining goods by false pretences, but 
defendant was properly found guilty (under another count) of the statutory crime of 
obtaining credit by fraud. Regina v. Fones, [1898] 1 Q. B. 119. 

The jury found that the defendant intended to represent by his conduct that he was 
able and willing to pay immediately. The court, however, was of opinion that this 
verdict was not warranted by the evidence, but upheld the conviction on the second 
count, on the ground that while a false pretence is essential to the former crime, the 
latter may be committed by any species of sharp dealing that may be denominated 
fraud. A further difference between the two offences is, that the crime of false pre- 
tences includes an obtaining possession of goods, while the other misdemeanor requires 
merely a securing of credit. Following out this line of reasoning. it may be urged that 
the present defendant never acquired possession of the food until it could no longer be 
called “ goods,” and that this transaction was a sale not of the food, but of the right to 
eat it. If this be correct, the defendant clearly could not be convicted of obtaining 
goods under false pretences. However, even if the distinction is sound, it is so subtle 
a refinement that it is impossible that it should be generally adopted. The reason 
given by the court is, therefore, the better ground on which to rest the decision. 


Equity — CORPORATIONS — ANSWER UNDER SEAL. — Held, that, although a bill in 
equity by a corporation need not be under seal, the answer of a corporation to a bill 
must be. 2. Frank Williams Co.v. United States Baking Co. 38 Atl. Rep. 990 (Md.). 

Why a seal should be required for one pleading rather than another, is not clear. The 
case is a curious illustration of the conservatism of courts in dealing with technical 
rules which have no longer any reason for existing. In Ransom v. Stonington Savings 
Bank, 13 N. J. Eq. 212, commonly cited for the doctrine of the principal case, the 
court admitted that the reason for the rule is obsolete. The better modern view is 
that a seal is necessary for a corporation only when it is necessary for an individual. 
2 Morawetz, Corporations, 2d ed., § 338. The rule in the principal case must often 
be inconvenient, and both equity practice and the law of corporations might well be 
simplified by discarding the superstition about corporate seals. See 2 HARVARD LAW 
REVIEW, 117-121; Larrison v. P. A. & D. R. R. Co. 77 Mh. 11. 


Equiry — Divorce — PHYSICAL EXAMINATION. — /é/d, that in an action to annul 
a marriage on the ground of physical disability, the court has power to direct a surgical 
examination of the defendant. Cahz v. Cahn, 48 N. Y. Supp. 173. 

The right to physical immunity is most carefully guetad by the law, and is not to 
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be infringed unless the authority is clear and unquestionable. Cooley on Torts, 29. 
An examination will not be ordered in an action for personal injuries. Union Pac. Ry. 
Co. v. Botsford, 141 U. S. 250. But to save the life of an unborn child, a writ de ventre 
inspiciendo has been issued. Jn re Blakemore, 14 L. J. N.S. Ch. 336. The authority 
in the principal case rests on the grounds that the privacy of the individual must yield 
to the necessity of the community, Davenbagh v. Davenbagh, 5 Paige, 554; and that 
only on the clearest proof will the marriage be annulled. The confession of the defend- 
ant is not sufficient, Welde v. Welde, 2 Lee Ecc. 580; nor is the unsupported testimony 
of the plaintiff. /——v. /——, L. R. 1 Prob. & Div. 460. The doctrine of the principal 
case arose in the ecclesiastical courts, Brigys v. Morgan, 2 Hagg. Con. 324; and has 
been generally followed, Ze Baron v. Le Baron, 35 Vt. 365; Anon., 35 Ala. 226; Shafto 
v. Shafto, 28 N. J. Eq. 34; but is apparently rejected in Ohio, 2 West. L. J. 131. 


Equity — PRIORITY — PURCHASE FOR VALUE WITHOUT Notice. — Held, that a 
trustee of an equitable claim cannot make a fraudulent release or assignment to a 
purchaser for value without notice which will bar the cestuz. Evans v. Roanoke Savings 
Bank, 28 S. E. Rep. (Va.). 

The facts in this case are very complicated, but the point seems to be squarely raised 
and decided. The authorities on this and apparently analogous questions are hard to 
reconcile. See Langdell Eq. Pl., Ch. VII.; 2 Pomeroy Eq. Jur., 2d ed., §§ 677-785 ; 
1 HARVARD Law REVIEW, I. The principal case is emphasized by its possible conflict 
with the recording act pointed out by two dissenting judges. 


INTERPRETATION OF STATUTES— MECHANIC’s LIEN— LABOR ON DiTCH.— A 
statute gave a lien for labor in constructing an irrigating ditch both on the ditch and on 
so much land as might be required for its convenient use. /e/d, the lien extends to the 
tract for whose irrigation the ditch was constructed. Springer Land Assn. v. Ford, 18 
Sup. Ct. Rep. 170. See NoreEs. 


PARTNERSHIP — TWO FIRMS WITH A COMMON PARTNER. — He/d, a firm or its 
assignee may maintain an action against another firm to recover an indebtedness, 
although the firms may have common partners. Mangels v. Shaen, 48 N. Y. Supp. 526. 

The partners hold the legal title to firm property. Holmes v. P sles Moon, & Co., 
7 Heisk. 506. Since in a suit at common law by or against the firm the partners must 
all be joined, the difficulty arises, if the firms have a common partner, that the same 
party is both plaintiff and defendant; and this has been held insurmountable. Bosan- 
quet v. Wray, 6 Taunt. 598. That a statute allowing the firm to sue or be sued in the 
firm name would obviate the difficulty has been suggested. Lindley on Partnership, 
4th ed., 469. But equity will give relief in accordance with the mercantile conception 
that the firm is an entity distinct from its partners. Pvercy v. Fynney, 12 Eq. 69; 
Taylor v. Midland Ry. Co., 28 Beav. 287; s.c.8 H. L.C. 751. The principal case 
belongs to that class where the law has adopted the equitable and mercantile view. 
Cole v. Reynolds, 18 N. Y. 74; Menagh v. Whitwell, 52 N. Y.146; Taylor Co. v. Me- 
Clung, 2 Houst. 24; Fern v. Cushing, 4 Cush. 357. 


PERSONS — ACTION BY WIFE AGAINST HUSBAND — PERSONAL INJURIES. — He/d, 
that a wife cannot maintain an action against her husband for assault and battery; but 
as this doctrine rests on the unity of person, the court cannot, in dismissing her com- 
plaint, award costs against her. Adde v. Adbde, 48 N. Y. Supp. 2 6: 

That a wife could not sue her husband in tort at common law is clear.. Stewart, 
Husband and Wife, § 48. While the Married Woman’s Acts in the various States have 
to a large extent separated the personality of the wife from that of her husband, and 
removed most of her disabilities, what few cases have arisen are in accord with the 
principal case in holding that the Acts do not extend to allowing her to sue for per- 
sonal injuries by him. eters v. Peters, 42 Iowa, 182. 

On the point as to costs, the reasoning of the court is rather curious, but seems 
perfectly sound. As the husband and wife are at common law one person, a dismissal 
of her complaint is to be considered as a judgment against the successful party. For 
the authorities as to costs, see Stewart, Husband and Wife, §§ 437, 463. 


PROCEDURE — ARGUMENTS TO JURY— READING LAW Books. — Heé/d, that per- 
mitting counsel, against objection, to read to the jury reports of cases, is error. 
Griebel v. Rochester Printing Co., 48 N. Y. Supp. 505. 

In criminal cases, it as been the practice in a few of the States to allow counsel to 
address the jury on questions of law, and to read from text-books and reports. This 
has rested rather on long-continued custom than on any theory that the jury are to judge 
both of law and of fact. Com. v. Porter, 10 Met. 263. In civil cases, it has been held 
almost universally that the jury must take the law from the court, and that counsel 
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should not be allowed to argue questions of law to them. 1 Thompson on Trials, 720. 
Even where books are permitted to be read to the jury, the extent of their use is to be 
limited by the sound discretion of the court. Com. v. Austin, 7 Gray, 51. 


PROPERTY — ADVERSE PossEssion. — The plaintiff and A were owners of adjoin- 
ing land, and erected a fence between their lots. By mistake as to the boundary a 
strip of the plaintiff’s land was included in A’s lot. A conveyed to the defendant, who 
remained in possession for more than twenty years, believing he was the owner of the 
strip. He/d, the defendant, in the absence of a hostile claim brought to the notice of 
the plaintiff, had not acquired a title by adverse possession. asde/l v. Shumway, 51 
Pac. Rep. 285 (Kan.). 

This case follows a previous Kansas decision. Winn v. Adeles, 35 Kan. 85. And 
there are decisions to the same effect in other jurisdictions. Grube v. Wells, 34 Iowa, 
148; Brown v. Gay, 3 Greenl. 126; Brown v. Cockerell, 33 Ala. 38. But the better 
doctrine is that the intention of the possessor is immaterial. If in fact he takes pos- 
session of the land, not under the true owner and hence adversely to him, there is a 
disseisin, and the Statute of Limitations should run from that time. /yvench v. Pearce, 
8 Conn. 439. 


PROPERTY — BONA-FIDE PURCHASER — NOTICE BY PossEssion. — A deeded land 
to B and C in common, and B afterward quit-claimed to C. Later B executed a deed 
purporting to convey an undivided half interest in the land to D, a purchaser for value 
without actual notice of B’s deed to C. D’s deed was put on record, but the earlier 
deeds were not recorded. At the time of the deed to D, C was in actual possession of 
the = Held, that D got no title as against C. Sones v. Brenizer, 73 N. W. Rep. 
255 (Minn.). 

’ The court rests its decision on two grounds. The first is that D is entirely outside 
the protection of the registry laws, since he bought from one who had no record title. 
The reasoning is unsound, since, as to the moiety in dispute, C claims under the same 
grantor, B, as D claims under, and cannot properly take any advantage of the fact 
that the deed to B was not on record. In a contest between C and D there is no reason 
for going back of their immediate common grantor. The other ground for the decision 
is that C’s possession was constructive notice to D of the unrecorded deed from B to C. 
It is the prevailing, though by no means universal, doctrine that exclusive, notorious 
possession under an unrecorded deed is constructive notice to all concerned of the 
existence of that deed. Wade on Notice, ch. iv. But C’s possession was not appar- 
ently exclusive, since he was supposed to be a tenant in common with B, and the 
possession of one tenant in common is not adverse to his co-tenant. There was noth- 
ing to put D on his guard against C, and the court went too far in applying the general 
rule to this case. See Wade on Notice, 2d ed., § 290. 


PROPERTY — RECORD OF MORTGAGE— CONSTRUCTIVE Notice. — The grantor 
of land took a mortgage back for a part of the purchase-money. The mortgage was 
recorded, and contained a recital of the earlier deed by the mortgagee to the mortgagor, 
which was not recorded. //e/d, that a later purchaser from the grantor had no con- 
(Ohio) notice of the unrecorded deed. Sternberger v. Ragland, 48 N. E. Rep, 811 

io). 

Notice of the recorded mortgage would be notice of all its contents, and hence 
of the recorded deed recited in it. Wade on Notice, 2d ed.,§ 15. But the court 
holds that the purchaser had no constructive notice of the mortgage, since it was 
made by an apparent : ? to the title to one who already had a good record title 
by an earlier recorded deed. In looking down the records, an intending vendee, after 
finding this earlier deed putting title into his vendor, would look only for deeds which 
might get the title out again, and so would not see a later deed to the vendor. If he 
were following the records back, however, he would naturally find the later deed first. 
In view of the uncertainty as to which method he would adopt, it seems fairer and 
more consonant with the spirit of our registry laws not to fix him with notice. It is 
hard, however, to see how this view can consistently be taken in those States where a 
later purchaser has constructive notice of recorded deeds made by his grantor before 
— title. In accord with the principal case are Veazie v. Parker, 23 Me. 170, 
and Pierce v. Taylor, id. 246, apparently the only cases quite in point. 


SALES— SHIPMENT OF LIQUOR — PLACE OF SALE. — Where liquor is sent C. O. D., 
the title passes when the vendor delivers the goods to the carrier. ames v. Common- 
wealth, 41 S. W. Rep. 1107 (Ky.).. See Nores. 


TELEGRAPH COMPANIES — LIABILITY TO ADDRESSEE. — Defendant company was 
a in the transmission of a message addressed to plaintiff, whereby plaiptiff 
suffered damage. The message purported to be sent subject to the regulations printed 
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thereon, one of which was that claims for damages must be presented within sixty days. 
ffeld, that as the defendant’s duty to use care toward plaintiff did not arise out of con- 
tract but was imposed by law, the plaintiff was not bound by the stipulation unless he 
had assented thereto. Webbe v. W. U. Tel. Co., 48 N. E. Rep. 670 (IIl.). 

In England, the telegraph company seems to be under no duty (in the absence of 
fraud) except such as arises out of contract. Unless the receiver can show a contract, 
as where the sender is his agent, he cannot sue the company. Dickson v. Reuter’s Tel. 
Co., 3 C. P. D. 1. Where a contract does exist, the above stipulation would be binding, 
since it is reasonable. But in this country it is generally held that the company is 
under a duty imposed by law to exercise care. W. U. Tel. Co. v. Dubois, 128 Ill. 248. 
On this view, the reasoning in the principal case seems sound. A contract between A 
and B cannot affect a duty which B owes C. The authorities generally are in accord. 
W. U. Tel. Co. v. McKibben, 114 Ind. 511. The decisions contra, other than those which 
proceed on the idea of a contract, are usually put on the ground that this is a reason- 
yee — which the company has the right tomake. Zi/is v. Am. Tel. Co., 13 

en, 22 

Even if the plaintiff had assented to the stipulation, it is difficult to see how it could 
have had any effect. No doubt a binding contract would be a defence, but this would 
not often be found, owing to the lack of consideration. 


Torts — CONVERSION — MARRIED WOMEN.—A shop-keeper sold and delivered 
goods to a married woman for immediate consumption. é/d, although the contract 
of sale was void, yet the intended vendee is not liable in trover, where the goods had 
been consumed before a demand and refusal. Locke v. Reeves, 22 So. Rep. 850 (Ala.). 

This particular point is one of those obvious and elementary propositions of law for 
which the authority of decided cases is often strangely lacking. The general rule is 
that no one can be held legally responsible for the repudiation of a void contract. So 
far is this principle carried, that an action for deceit will not lie against a feme covert 
for obtaining goods by fraudulently representing herself to be sole. Liverpool, etc. 
Association v. Fairhurst, 9 Ex. 422; Keen v. Hartman, 48 Pa. St. 497. In the principal 
case, it is not necessary to go to such lengths. For, although the agreement is void as 
a sale, it is valid as a license; and, until the original owner revokes the authority to 
use the goods and makes a demand for them, he cannot complain of any acts of owner- 
ship exercised by the licensee. Cf. Wilt v. Welsh, 6 Watts, 9, 12; but see Campdell v. 
Stokes, 2 Wend. 137. In the present instance, the plaintiff made no demand until the 
property had ceased to exist; and the failure to surrender then because of the impos- 
sibility of so doing is no evidence of conversion. 


Torts — Deceit — INTENT. — Plaintiff’s agent bought machinery for him from 
defendant, who signed a contract of sale in which the consideration was stated as $3000, 
when in fact it was only $1625. This statement enabled the agent to cheat plaintiff out 
of the difference. e/d, that plaintiff could not recover unless defendant intended the 
result that occurred. Thorp v. Smith, 51 Pac. Rep. 381 (Wash.). 

It is evident from the record that the recital of the consideration was put into the 
contract with the expectation that third parties would act in reliance upon it. As 
plaintiff did so act and was thereby damaged, there is no good reason why he should not 
recover, even though defendant did not — contemplate him as likely to be de- 
ceived. Aedford v. Bagshaw, 4 H. & N. 538. That defendant did not suppose any 
damage would be done, since he considered the property worth $3000, is no defence, as 
the court seems to think it is, nor is the fact that defendant did not expect to gain any- 
thing for himse!f by the deception. Foster v. Charles, 7 Bing. 105. It is submitted that 
the court was also wrong in holding that negligence on plaintiff’s part in*‘not making 
further inquiries would interfere with his right of recovery. Coltril/ v. Krum, too Mo. 
397: 

Torts —ImMpuUTED NEGLIGENCE. — The plaintiff’s intestate was about to drive 
across the track of the defendant’s road, and requested X, a bystander, to look for 
approaching trains. Ata signal from X, the intestate drove upon the track, and was 
killed. Held, the negligence of X was imputable to the intestate, and the plaintiff 
could not recover. Bronson v. N. Y., etc. Ry. Co., 48 N. Y. Supp. 257. 

There seems to be no necessity of evoking the doctrine of imputed negligence. 
The intestate himself was plainly negligent in delegating the duty of looking for trains 
to a stranger of whose competency he was ignorant, and on that ground the plaintiff 
should have failed. Brickell v. N. Y., etc. Ry. Co., 120 N. Y. 290. But however that 
may be, the doctrine of imputability was properly applied. X, at the time of the 
accident, was a servant of the intestate, and on principles of agency his contributory 
negligence should prevent the master or his representatives from recovering. Bishop, 
Non-Centract Law, sec. 1069. That the intestate had constituted X his agent and 


482 HARVARD LAW REVIEW. 


was exercising control over him is the decisive fact, for the general rule is that the 
contributory negligence of a third person cannot be imputed to a plaintiff who is him- 
self = fault. Jills v. Armstrong, L. R. 13 App. Cas. 1; Little v. Hackett, 116 
U. S. 366. 


TRUSTS— PRECATORY WorpDs.— A wife devised the residue of her estate to her 
husband, adding this clause: “It is my wish and desire that he shall furnish a home 
and maintenance to my father for life should he need it.” e/d, this imposed a bind- 
ing trust. The wish of a testator, like the request of a sovereign, is equivalent to a 
command. Foster v. Willson, 38 Atl. Rep. 1003 (N. H.). 

The subject of “ precatory trusts ” was discussed in 11 HARVARD LAW REVIEW, 261. 
The decision in the principal case seems to be based upon a test formerly applied in 
equity, but abandoned in later cases. 


TRUSTS — STATUTE OF WILLS— PAROL EVIDENCE. — A will contained an absolute 
devise to a subscribing witness. The testator intended the gift to be on trust. Of this 
the devisee had knowledge prior to the making of the will, and made no objection. 
Held, that the testator’s intent could not be shown by parol evidence, because of the 
clause concerning wills in the Iowa Statute of Frauds. The devisee, therefore, took 
an absolute interest, and the devise to him was void. A/oran v. Moran, 73 N. W. Rep. 
617 (Iowa). 

The correctness of the decision depends upon whether there was a trust enforceable 
against the subscribing witness. If there was, he did not have a disqualifying interest. 
This is a question arising under the provision in the Statute of Frauds concerning trusts 
in lands, and not that in regard to wills. The devisee, having knowledge of the testa- 
tor’s ante-testamentary proposal to make him a trustee, agrees by his assent, express 
or to be implied from his silence, to carry out the trust upon receipt of the ves. The 
ves is conveyed by will, duly executed according to statute. The question that then 
arises is not upon the validity of the will, but upon the enforcement of the parol ante- 
testamentary agreement. Such a parol agreement cannot be enforced when land is 
conveyed by deed. But by the great weight of authority, it is enforceable when the 
conveyance is by will, although on theory no distinction should be made. A/ucklestone 
v. Brown, 6 Ves. 52; Barrell v. Hanrick, 42 Ala. 60; O’Reilly’s Appeal, 154 Pa. 485. 

The formalities required by § 1934 of the Iowa Code of 1873, for the creation of 
trusts in land, were not complied with in the principal case. If this section applies to 
wills, the result might be supported on that ground. But this point the court expressly 
refuses to decide. 


WILLs — ConsrRUCTION — ELECTION. — The testator made a will, giving land 
subject to a legacy and a charge to A, whom he named as executor. Subsequently 
the testator gave A a deed in fee of the land. On the testator’s death, A qualified as 
executor. //e/d, that A, having undertaken the execution of the will, had elected to 
take under the will, and so held the land subject to the charge. Ad/en v. Allen, 28S. E. 
Rep. $13 (N. C.). 

Where a man by deed or will gives property to A, and by the same instrument 
assumes to give some of A’s own property to B, it is a rule of equity that A must either 
renounce the instrument entirely, or if he takes under it, must allow his property to go 
to B, unless it appears from the instrument that A was to have his gift at all events. 
This is the doctrine of election, and is based on the presumed intention to impose a 
condition which is binding on A’s conscience. 2 Story Eq. Jur., 13th ed., §§ 1075-1099. 
The principal case misapplies this doctrine. The devise subject to the charge was re- 
voked by the conveyance during the testator’s life. The case, therefore, makes a will 
for the testator in direct opposition to his duly expressed wishes. 


REVIEWS. 


HANDBOOK OF THE Law oF Evipence. By John J. McKelvey. St. Paul, 
Minn.: West Publishing Co. 1898. pp. xii, 468. 

This latest volume of the Hornbook Series deals with one of the im- 
portant divisions of the law with certainly all the compactness that is 
permissible. Mr. McKelvey has endeavored to strike a mean between 
“ the meagreness of Stephen’s Digest, on the one hand, and the unwieldy 
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fulness of detail characteristic of some of the larger works, on the other.” 
He has met with a commendable degree of success. The whole range 
of topics of the law of evidence and of those generally considered with 
it is covered, and the treatment, while in no case exhaustive, is almost 
uniformly clear in its brevity. It is doubtful if such a book would be.a 
satisfactory medium through which to introduce the novice into the mys- 
teries and complexities of the law of evidence; such a one might well 
feel that he had here and there missed a step, and that he was hurried 
from one topic to another before he had probed to the very bottom of 
the first. Indeed, for the fundamentals, for the purely historical basis 
of many of the exceptions to the hearsay rule, for instance, the student 
must go to another book. To one who has.some acquaintance with the 
rules of evidence, however, this book adequately performs the service of 
refreshing the recollection, and is what it purports to be,— a handbook 
in which leading principles are correctly and succinctly stated. ‘The 
“ summings-up,” if the expression may be permitted, are excellent. Law- 
yers and judges who require a ready knowledge of the subject will find 
Mr. McKelvey’s book a source of strength and comfort. 

The book is deserving of praise in that very little of positive error is 
found between its covers. There is almost none of that confusion, so 
generally to be met with in treatises on evidence, of giving a term a cer- 
tain meaning on one page, another meaning on perhaps the next page, 
and still a third in another part of the book, which results apparently 
from an inability to treat questions of evidence with anything like defi- 
niteness. In the first place, the author has shut out a large field for pos- 
sible misunderstanding by noticing that it is only after the positive rules 
of law and of pure logic have had full play that the rules of evidence 
properly exert their influence. Then, too, the line of demarcation be- 
tween what are and what are not questions in the law of evidence has 
seldom been so accurately and firmly drawn as here. Finally, to speak 
of specific matters, it is satisfactory to find the nature of the burden of 
proof and of a presumption explained with the precision that they de- 
mand, and to which they are entitled. In giving things their right names, 
the author has certainly performed a service. 

In his preface, Mr. McKelvey acknowledges the assistance he has de- 
rived from Professor Thayer’s collection of Cases on Evidence, and he 
makes numerous citations from the learned author’s notes in that work, 
and from his articles in the HARVARD Law Review. No disparagement 
is intended to Mr. McKelvey in saying that a great part of what is valu- 
able in his book is clearly due directly to the teaching of Professor 
Thayer. The fact is apparent, and the author in no way seeks to con- 
ceal it. Better is it, however, that Mr. McKelvey should be lacking in 
originality than that his book should be less sure in tone and less logical 
in its arrangement. R. L. R. 


Law-Latin. — A Treatise in Latin, with Legal Maxims and Phrases as 
a Basis of Instruction. By E. Hilton Jackson. Washington, D.C. : 
John Byrne & Co. 1897. pp. xiv, 219. 

Whether this ingenious little book fulfils, in the usual phrase, a long- 
felt want, would be hard to say. A knowledge of Latin is convenient, 
but perhaps hardly indispensable to the modern American lawyer. There 
may very probably exist, however, a considerable number of law students 
with no knowledge of Latin, who would like to acquire a little, merely to 


| | 


484 HARVARD LAW REVIEW. 


aid them in their profession. For such persons this work is very well 
adapted. Mr. Hilton’s course of instruction is brief but well planned, his 
grammar remarkably compendious, but sufficient for the purpose, and his 
vocabulary hardly more scanty than is proper for his design. ‘To those 
who already know a little Latin the interest of the book lies in the list of 
legal maxims and phrases. This possesses a great deal of merit. The 
selection, though capable of improvement, is perhaps the best yet extant, 
embracing 385 headings ; and the annotations are commendable for their 
brevity and unpretentious simplicity. Elaborate attempts to define the 
application of such maxims as if they were rules of law are a sheer waste 
of time. Extended criticism of them is profitable only when done from 
a broad historical point of view, as in Judge Smith’s article ing HARVARD 
Law Review, 13. The work as a whole is accurate so far as is consist- 
ent with the omission of all exceptions and qualifications, the only pal- 
pable slip noticed being in the vocabulary under the head of vere. 

R. G. 


A COLLECTION OF OHIO AND FEDERAL CASES ON THE INTERPRETATION 
AND CONSTRUCTION OF STATUTES. By Francis Bacon James. Cin- 
cinnati: W. H. Anderson & Co. 1897. pp. xi, 229. 

Paving the way for a collection of cases on the general subject of 
interpretation and construction of statutes, Mr. James has published this 
book of selected cases dealing strictly with statutes of the United States 
and the State of Ohio. Cases are given from the reports of the Supreme 
Court of Ohio and of the Federal courts. To say that the cases are well 
selected, well arranged, and well indexed is the highest praise that can 
be given to a work of this nature; and in all of these respects Mr. James’ 
work is satisfactory. Its primary usefulness is of course confined to 
Ohio, although the principles involved in the cases must be the same 
in other States, and the Federal cases have a broader application. 
The careful compilation promises well for the more inclusive collection 
now being prepared. j.G. P. 


ABBREVIATIONS USED IN Law Books. By Charles C. Soule. The Boston 
Book Company: Boston, Massachusetts, 1897. pp. 150. 

As Mr. Soule’s valuable Lawyer’s Reference Manual has been allowed 
to go out of print during the preparation of a new edition, this reprint of 
that portion of the manual most constantly used by the profession will 
be of immediate and practical service to many lawyers who do not pos- 
sess the first edition of the entire work. It is, however, merely a reprint 
from this first edition of 1883, and is not brought down to date. The 
new edition of the Manual itself promises to be exceptionally complete, 
but unfortunately its appearance cannot be expected for some time to 
come. H. D. H. 


REPORT OF THE TWENTIETH ANNUAL MEETING OF THE AMERICAN BaR 
AssociATION. Philadelphia: Dando Printing Co. 1897. pp. 592. 
The proceedings at the last annual meeting of the American Bar Asso- 
ciation, held at Cleveland, Ohio, on August 25th, 26th, and 27th, 1897, are 
here printed in full, with the constitution and by-laws of the Association, 
and a list of members. The larger part of the book, however, is the Ap- 
pendix, containing the various papers read. These were the address of 
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the President, James M. Woolworth, reviewing the legislation of the year 
and the general state of the law; the address of Governor Griggs of New 
Jersey, on “ Law-making ;” essays by Robert Mather and Prof. Eugene 
Wambaugh on “ Constitutional Construction and the Commerce Clause,” 
and “The Present Scope of Government ;” papers read before the Sec- 
tion of Legal Education, by Henry E. Davis, John A. Finch, and Charles 
N. Gregory, on “ Primitive Legal Conceptions in Relation to Modern 
Law,” “The Law of Insurance in the Law School,” and “The Wage of 
Law Teachers ;” the reports of various committees, and several obitu- 
aries. It is impossible to say here more about these many and various 
papers than that most of them will well repay reading. As a catalogue, 
moreover, and hand-book of the Association, the book will be useful to 
every member. R. G. 


